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NOTICE OF SPECIAL MEETING OF STOCKHOLDERS
TO BE HELD ON MARCH [●], 2021

 
To the Stockholders of PAVmed Inc.:
 

NOTICE IS HEREBY GIVEN that a special meeting of stockholders (the “Special Meeting”) of PAVmed Inc., a Delaware corporation (the “Company”), will be held
on March [●], 2021 at 10:00 a.m., Eastern time. Due to health concerns stemming from the COVID-19 pandemic, and to support the health and well-being of the Company’s
stockholders, employees and partners, the Special Meeting will be a virtual meeting. You will be able to attend and participate in the Special Meeting online by visiting
https://www.cstproxy.com/pavmed/sm2021. Please see the questions and answers in “Introduction” in the accompanying proxy statement for more details.

 
The Special Meeting is being held for the following purposes:
 

 1. to approve, for the purposes of Listing Rule 5635 of The Nasdaq Stock Market (“Nasdaq”):
 
 a. the issuance of shares of the Company’s common stock to Alto Opportunity Master Fund, SPC – Segregated Master Portfolio B (“Alto B”) under the Senior

Convertible Note issued by the Company in April 2020 (the “April 2020 Alto Transaction Proposal”); and
 
 b. the issuance of shares of the Company’s common stock to Alto B under the Senior Secured Convertible Note issued by the Company in August 2020 (the

“August 2020 Alto Transaction Proposal”);
 
 2. to ratify and approve the amendment to the Company’s 2014 Long-Term Incentive Equity Plan (the “ 2014 Plan”) increasing the total number of shares of the

Company’s common stock available under the 2014 Plan by 2,000,000 shares, from 7,951,081 shares to 9,951,081 shares, and to ratify and approve certain stock
options granted thereunder (the “2014 Plan Proposal”);

 
 3. t o ratify and approve the amendment to the Company’s Employee Stock Purchase Plan (the “ESPP”) increasing the total number of shares authorized for

employee purchase by 500,000 shares, from 250,000 shares to 750,000 shares (the “ESPP Proposal”); and
 
 4. to approve the adjournment of the Special Meeting, if necessary, to solicit additional proxies in the event that there are not sufficient votes at the time of the

Special Meeting to approve the other proposals (the “Adjournment Proposal”).
 
The Board has set the close of business on January 19, 2021 as the record date for the determination of stockholders who will be entitled to notice of and to vote at the

Special Meeting (the “record date”). The list of stockholders entitled to vote at the Special Meeting will be available for inspection at the Company’s headquarters at least ten
days before the Special Meeting.

 
As described in the accompanying proxy statement, the April 2020 Alto Transaction Proposal, the 2014 Plan Proposal and the ESPP Proposal were previously

submitted for consideration by the Company’s stockholders at the Company’s annual meeting of stockholders held on July 24, 2020 (the “ 2020 Annual Meeting”). Because
there may be uncertainty regarding the validity or effectiveness of the approval of these proposals at the 2020 Annual Meeting due to the treatment of broker non-votes, the
Company is resubmitting these proposals for ratification and/or approval at the Special Meeting. The proposals are more fully described in the accompanying proxy statement.

 
Your vote is important no matter how many shares you own. Whether or not you expect to attend the meeting, please complete, sign and date the accompanying

proxy and return it promptly in the enclosed postage paid reply envelope, or submit a proxy electronically by Internet or telephone by following the instructions on the proxy
card. Your prompt response is necessary to ensure that your shares are represented at the meeting. You can change your vote and revoke your proxy at any time before the
meeting by following the procedures described in the accompanying proxy statement.

 
By Order of the Board of Directors

  
 [●]
  

Lishan Aklog, M.D.
Chief Executive Officer and Chairman of the Board

 
January [●], 2021
New York, New York
 

Important Notice Regarding the Availability of Proxy Materials for
the Special Meeting of Stockholders to be Held on March [●], 2021:

The Company’s Proxy Statement is available at http://www.cstproxy.com/pavmed/sm2021.
 

 

 
 

PAVMED INC.
One Grand Central Place, Suite 4600

New York, New York 10165
 

PROXY STATEMENT
FOR

ANNUAL MEETING OF STOCKHOLDERS
TO BE HELD ON MARCH [●], 2021

 
INTRODUCTION

 
The Company is providing this proxy statement in connection with the solicitation by the Board of proxies to be voted at the Special Meeting to be held on March [●],

2021, at 10:00 a.m., Eastern time, and any adjournment or postponement thereof. Due to health concerns stemming from the COVID-19 pandemic, and to support the health and
well-being of the Company’s stockholders, employees and partners, the Special Meeting will be a virtual meeting. You will be able to attend and participate in the Special
Meeting online by visiting https://www.cstproxy.com/pavmed/sm2021. Please see the questions and answers below for more details.

 
This proxy statement, the accompanying proxy card and the Annual Report are being mailed beginning on or around January [●], 2021 in connection with the

solicitation of proxies by the Board.
 

When and where will the meeting take place?
 

The Special Meeting will be held on March [●], 2021, at 10:00 a.m., Eastern time, solely over the Internet by means of a live audio webcast.
 



Stockholders participating in the Special Meeting will be able to listen only and will not be able to speak during the webcast. However, in order to maintain the
interactive nature of the Special Meeting, virtual attendees will be able to:

 
 ● vote via the Special Meeting webcast; and
 
 ● submit questions or comments to the Company’s officers during the Special Meeting via the Special Meeting webcast.

 
Shareholders may submit questions or comments during the meeting through the Special Meeting webcast by typing in the “Submit a question” box.
 

What proposals are being presented for a stockholder vote at the Special Meeting?
 

There are five proposals being presented for stockholder vote at the Special Meeting:
 

 ● proposals to approve, for the purposes of Nasdaq Listing Rule 5635:
 
 ○ the issuance of shares of the Company’s common stock to Alto B under the Senior Convertible Note issued by the Company in April 2020—

which is referred to as the April 2020 Alto Transaction Proposal; and
 
 ○ the issuance of shares of the Company’s common stock to Alto B under the Senior Secured Convertible Note issued by the Company in August

2020—which is referred to as the August 2020 Alto Transaction Proposal;
 
 ● a proposal to ratify and approve the amendment to the 2014 Plan increasing the total number of shares of the Company’s common stock available under the

2014 Plan by 2,000,000 shares, from 5,951,081 shares to 7,951,081 shares, and to ratify and approve certain options granted thereunder—which is referred to as
the 2014 Plan Proposal;

 
 

 
 
 ● a proposal to ratify and approve the amendment to the ESPP increasing the total number of shares authorized for employee purchase by 500,000 shares, from

250,000 shares to 750,000 shares—which is referred to as the ESPP Proposal; and
 
 ● a proposal to approve the adjournment of the Special Meeting, if necessary, to solicit additional proxies in the event that there are not sufficient votes at the time

of the Special Meeting to approve the other proposals—which is referred to as the Adjournment Proposal.
 
Why is the Special Meeting being held?
 

The April 2020 Alto Transaction Proposal, the 2014 Plan Proposal and the ESPP Proposal previously were submitted for consideration by the Company’s stockholders
at the 2020 Annual Meeting. At the meeting, the Company determined that these proposals received the requisite number of votes for approval. As part of this determination,
broker non-votes were treated as having no effect on the outcome of these proposals. However, following the 2020 Annual Meeting, the Company received a class action
complaint in which it was alleged that, under the voting standard contained in the Company’s bylaws at the time, broker non-votes should have been treated as a vote
“AGAINST” these proposals. If the broker non-votes were treated as a vote “AGAINST,” these proposals would not have been approved at the 2020 Annual Meeting. For a
more detailed discussion of broker non-votes, see “What happens if I do not provide voting instructions to my bank, broker or other nominee?” below.

 
The Company does not believe it is clear that the prior approval of the April 2020 Alto Transaction Proposal, the 2014 Plan Proposal and the ESPP Proposal at the

2020 Annual Meeting is invalid or otherwise ineffective. However, on January 5, 2021, the Board determined that, in order to avoid any uncertainty and to avoid the cost and
expense of further litigation of the issue, it would be advisable and in the best interests of the Company and its stockholders to re-submit these proposals to the Company’s
stockholders for ratification and/or approval. Accordingly, these proposals are being submitted to the Company’s stockholders for consideration at the Special Meeting.

 
In addition, the Board adopted an amendment to the voting standard contained in the Company’s bylaws in order to clarify the treatment of broker non-votes. The

bylaws, as amended, provide that any question (other than the election of directors) brought before any meeting of stockholders shall be decided by the vote of the holders of a
majority of the stock represented and entitled to vote on such question. Because stock subject to a broker non-vote is not entitled to vote on the proposal with respect to which
the broker non-vote occurs, the amended bylaws make plain that broker non-votes will have no effect on the outcome of such proposal.

 
What are the recommendations of the Board?
 

The Board recommends that you vote:
 

 ● “FOR” the approval of the issuance of shares of the Company’s common stock to Alto B under the Senior Convertible Note issued by the Company in April
2020;

   
 ● “FOR” the approval of the issuance of shares of the Company’s common stock to Alto B under the Senior Secured Convertible Note issued by the Company in

August 2020;
   
 ● “FOR” the ratification and approval of the amendment to the 2014 Plan and of certain stock options granted thereunder;
   
 ● “FOR” the ratification and approval of the amendment to the ESPP; and
   
 ● “FOR” the adjournment of the Special Meeting, if necessary, to solicit additional proxies.
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Who is entitled to vote?
 

The holders of the Company’s common stock at the close of business on the record date, January 19, 2021, are entitled to vote at the Special Meeting. As of the record
date, [●] shares of common stock were outstanding. Holders of the Company’s common stock have one vote for each share that they own on such date.

 
What is the difference between a record holder and a beneficial owner?
 

If your shares are registered in your name with the Company’s transfer agent, Continental Stock Transfer and Trust Company, then you are considered the “record
holder” for those shares. If you are the record holder of your shares, you have the right to vote your shares by proxy or to attend the meeting and vote via the Special Meeting
webcast.

 



If your shares are held through a bank, broker or other nominee, then you are considered to hold your shares in “street name.” While you are the “beneficial owner” of
those shares, you are not considered the record holder. As the beneficial owner of shares of the Company’s common stock, you have the right to instruct your bank, broker or
other nominee how to vote your shares. However, since you are not the record holder of your shares, you may not vote these shares at the Special Meeting unless you obtain a
“legal proxy” from the stockholder of record.

 
How do I submit my vote?
 

Record holders can vote by the following methods:
 

 ● By mail. You may vote by proxy by completing the enclosed proxy card and returning it in the postage-paid return envelope.
 
 ● By Internet or Telephone. You may vote by proxy via the Internet or telephone. The proxy card enclosed with this proxy statement provides instructions for

submitting a proxy electronically by Internet or telephone.
 
 ● By attending the Special Meeting. You may attend the Special Meeting and vote via the Special Meeting webcast.

 
Beneficial owners of shares held in street name may instruct their bank, broker or other nominee how to vote their shares. Beneficial owners should refer to the

materials provided to them by their nominee for information on communicating these “voting instructions.” Beneficial owners may not vote their shares at the Special Meeting
unless they obtain a legal proxy from the stockholder of record and follow the instructions set forth below for attending the Special Meeting.

 
What does it mean to vote by proxy?
 

When you vote “by proxy,” you grant another person the power to vote stock that you own. If you vote by proxy in accordance with this proxy statement, you will
have designated the following individuals as your proxy holders for the Special Meeting: Lishan Aklog, M.D., the Company’s Chief Executive Officer and Chairman of the
Board; and Dennis McGrath, the Company’s President and Chief Financial Officer.

 
Any proxy given pursuant to this solicitation and received in time for the Special Meeting will be voted in accordance with your specific instructions. If you provide a

proxy, but you do not provide specific instructions on how to vote on each proposal, the proxy holder will vote your shares “FOR” the April 2020 Alto Transactions Proposal,
“FOR” the August 2020 Alto Transaction Proposal, “FOR” the 2014 Plan Proposal, “FOR” the ESPP Proposal and “FOR” the Adjournment Proposal. With respect to any other
proposal that properly comes before the Special Meeting, the proxy holders will vote in their own discretion according to their best judgment, to the extent permitted by
applicable laws and regulations.
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How do I attend the Special Meeting?
 

Due to health concerns stemming from the COVID-19 pandemic, and to support the health and well-being of the Company’s stockholders, employees and partners, the
Special Meeting will be a virtual meeting. Any stockholder wishing to attend the Special Meeting must register in advance. To register for and attend the Special Meeting,
please follow these instructions as applicable to the nature of your ownership of the Company’s common stock:

 
Record Owners. If you are a record holder, and you wish to attend the Special Meeting, go to https://www.cstproxy.com/pavmed/sm2021, enter the control number

you received on your proxy card or notice of the meeting and click on the “Click here to preregister for the online meeting” link at the top of the page. Immediately prior to the
start of the Special Meeting, you will need to log back into the meeting site using your control number. You must register before the meeting starts.

 
Beneficial Owners. Beneficial owners who wish to attend the Special Meeting must obtain a legal proxy from the stockholder of record and e-mail a copy (a legible

photograph is sufficient) of their legal proxy to proxy@continentalstock.com. Beneficial owners should contact their bank, broker or other nominee for instructions regarding
obtaining a legal proxy. Beneficial owners who e-mail a valid legal proxy will be issued a meeting control number that will allow them to register to attend and participate in the
Special Meeting. You will receive an e-mail prior to the meeting with a link and instructions for entering the Special Meeting. Beneficial owners should contact Continental
Stock Transfer on or before February [•], 2021.

 
Shareholders will also have the option to listen to the Special Meeting by telephone by calling:
 

 ● Within the U.S. and Canada: (888) 965-8995 (toll-free)
 
 ● Outside of the U.S. and Canada: (415) 655-0243 (standard rates apply)

 
The passcode for telephone access is 58088487#. You will not be able to vote or submit questions unless you register for and log in to the Special Meeting webcast as

described above.
 

What happens if I do not provide voting instructions to my bank, broker or other nominee?
 

If you are a beneficial owner and do not provide your bank, broker or other nominee with voting instructions and do not obtain a legal proxy, under the rules of various
national and regional securities exchanges, the bank, broker or other nominee may generally vote on routine matters but cannot vote on non-routine matters. If the bank, broker
or other nominee that holds your shares votes on one or more matters, but does not receive instructions from you on how to vote your shares on one or more non-routine
matters, the bank, broker or other nominee will inform the inspector of election that it does not have the authority to vote on such non-routine matters with respect to your
shares. This is generally referred to as a “broker non-vote.”

 
The Company expects that the April 2020 Alto Transaction Proposal, the August 2020 Alto Transaction Proposal, the 2014 Plan Proposal, the ESPP Proposal and the

Adjournment Proposal will be considered non-routine matters. If all of the proposals are considered non-routine as expected, banks, brokers and nominees will not be able to
vote at the Special Meeting at all unless they receive voting instructions from the beneficial owners. Accordingly, there generally will not be any broker non-votes. However, if
one or more of the proposals is considered routine, then broker non-votes generally may occur with respect to the remaining non-routine matters in connection with the Special
Meeting.

 
How do I revoke my proxy or voting instructions?
 

A record holder may revoke his, her or its proxy by (i) submitting a subsequent written notice of revocation that is received by the Company’s Secretary at any time
prior to the voting at the Special Meeting, (ii) submitting a subsequent proxy prior to the voting at the Special Meeting or (iii) attending the Special Meeting and voting via the
Special Meeting webcast. Attendance by a stockholder at the Special Meeting does not alone serve to revoke his or her proxy. Stockholders may send written notice of
revocation to the Secretary, PAVmed Inc., One Grand Central Place, Suite 4600, New York, New York 10165.
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Beneficial owners should refer to the materials provided to them by their bank, broker or other nominee for information on changing their voting instructions.
 

What constitutes a quorum?
 

The presence at the meeting, in person or by proxy, of the holders of a majority of the common stock outstanding and entitled to vote at the meeting, present in person
or represented by proxy, will constitute a quorum for the transaction of business. Abstentions are voted neither “FOR” nor “AGAINST” a matter, but are counted in the
determination of a quorum. Similarly, a “broker non-vote” may occur with respect to shares held in street name, when the bank, broker or other nominee is not permitted to vote
such stock on a particular matter as described above. The shares subject to a proxy which are not being voted on a particular matter because of a broker non-vote, if any, will not
be considered shares present and entitled to vote on the matter. These shares, however, may be considered present and entitled to vote on other matters and will count for
purposes of determining the presence of a quorum, unless the proxy indicates that the shares are not being voted on any matter at the Special Meeting, in which case the shares
will not be counted for purposes of determining the presence of a quorum.

 
How many votes are required to approve each proposal?
 

April 2020 Alto Transaction Proposal. Approval, for the purposes of Nasdaq Listing Rule 5635, of the issuance of shares of the Company’s common stock to Alto B
under the Senior Convertible Note issued by the Company in April 2020 requires the affirmative vote of a majority of the issued and outstanding shares of the Company’s
common stock, represented in person or by proxy at the meeting and entitled to vote thereon. Abstentions, which are considered present and entitled to vote on this matter, will
have the same effect as a vote “AGAINST” this proposal. Broker non-votes, if any, which are not considered present and entitled to vote on this matter, will not have any effect
on the vote with respect to this proposal.

 
August 2020 Alto Transaction Proposal. Approval, for the purposes of Nasdaq Listing Rule 5635, of the issuance of shares of the Company’s common stock to Alto B

under the Senior Secured Convertible Note issued by the Company in August 2020 requires the affirmative vote of a majority of the issued and outstanding shares of the
Company’s common stock, represented in person or by proxy at the meeting and entitled to vote thereon. Abstentions, which are considered present and entitled to vote on this
matter, will have the same effect as a vote “AGAINST” this proposal. Broker non-votes, if any, which are not considered present and entitled to vote on this matter, will not
have any effect on the vote with respect to this proposal.

 
2014 Plan Proposal. Ratification and approval of the amendment to the 2014 Plan and of certain options granted thereunder requires the affirmative vote of a majority

of the issued and outstanding shares of the Company’s common stock, represented in person or by proxy at the meeting and entitled to vote thereon. Abstentions, which are
considered present and entitled to vote on this matter, will have the same effect as a vote “AGAINST” this proposal. Broker non-votes, if any, which are not considered present
and entitled to vote on this matter, will not have any effect on the vote with respect to this proposal.

 
ESPP Proposal. Ratification and approval of the amendment to the ESPP requires the affirmative vote of a majority of the issued and outstanding shares of the

Company’s common stock, represented in person or by proxy at the meeting and entitled to vote thereon. Abstentions, which are considered present and entitled to vote on this
matter, will have the same effect as a vote “AGAINST” this proposal. Broker non-votes, if any, which are not considered present and entitled to vote on this matter, will not
have any effect on the vote with respect to this proposal.
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Adjournment Proposal. Approval of the adjournment of the Special Meeting requires the affirmative vote of a majority of the issued and outstanding shares of the
Company’s common stock, represented in person or by proxy at the meeting and entitled to vote thereon. Abstentions, which are considered present and entitled to vote on this
matter, will have the same effect as a vote “AGAINST” this proposal. Broker non-votes, if any, which are not considered present and entitled to vote on this matter, will not
have any effect on the vote with respect to this proposal.

 
Who is paying for this proxy statement and the solicitation of my proxy, and how are proxies solicited?
 

Proxies are being solicited by the Board for use at the Special Meeting. The Company’s officers and other employees, without additional remuneration, may assist in
the solicitation of proxies in the ordinary course of their employment. The Company also has engaged Morrow Sodali LLC (“Morrow Sodali”) as the Company’s proxy solicitor
to assist in the solicitation of proxies for the Special Meeting. The Company has agreed to pay Morrow Sodali its customary fee. The Company also will reimburse Morrow
Sodali for reasonable out-of-pocket expenses and will indemnify Morrow Sodali and its affiliates against certain claims, liabilities, losses, damages and expenses.

 
In addition to the use of the mail and the Internet, solicitations may be made personally or by email or telephone, as well as by public announcement. The Company

will bear the cost of this proxy solicitation. The Company may also request brokers, dealers, banks and their nominees to solicit proxies from their clients where appropriate,
and may reimburse them for reasonable expenses related thereto.

 
Who can help answer my questions?
 

If you have questions about how to vote or direct a vote in respect of your shares or about the proposals, or if you need additional copies of the proxy statement or
proxy card, you may contact Morrow Sodali at:

 
Morrow Sodali LLC
470 West Avenue
Stamford, CT 06902
Tel: (800) 662-5200
Banks and brokers call (203) 658-9400
Email: PAVM.info@investor.morrowsodali.com
 

You may also contact the Company at:
 

PAVmed, Inc.
One Grand Central Place, Suite 4600
New York, New York 10165
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THE ALTO TRANSACTION PROPOSALS
 

On April 30, 2020, the Company entered into a Securities Purchase Agreement (the “April 2020 SPA”) with Alto B and, pursuant thereto, the Company simultaneously
consummated the sale to Alto B of a Senior Convertible Note with an initial principal amount of $4,111,111 (the “April 2020 Convertible Note”) in a private placement. On
August 5, 2020, the Company entered into a Securities Purchase Agreement (the “August 2020 SPA”) with Alto B and, pursuant thereto, on August 6, 2020, the Company
consummated the sale to Alto B of a Senior Secured Convertible Note with an initial principal amount of $7,750,000 (the “August 2020 Convertible Note”) in a private



placement.
 
Pursuant to Nasdaq Rule 5635, stockholder approval is required prior to the issuance of securities in a transaction, other than a public offering, involving the sale,

issuance or potential issuance by the Company of common stock (or securities convertible into or exercisable for common stock), which equals 20% or more of the common
stock or 20% or more of the voting power outstanding before the issuance, at a price less than the lower of: (i) the closing price immediately preceding the signing of the
binding agreement, or (ii) the average closing price of the common stock for the five trading days immediately preceding the signing of the binding agreement for the
transaction.

 
In light of this rule, the April 2020 SPA and the April 2020 Convertible Note provide that, unless the Company obtains the approval of its stockholders as required by

Nasdaq, the Company is prohibited from issuing any shares of common stock pursuant to the terms of the April 2020 Convertible Note or the August 2020 Convertible Note, if
(i) the issuance of such shares of common stock pursuant to the April 2020 Convertible Note would exceed 19.99% of the Company’s outstanding shares of common stock as of
April 29, 2019, or (ii) the issuance of such shares of common stock pursuant to the August 2020 Convertible Note would exceed 19.99% of the Company’s outstanding shares
of common stock as of August 4, 2020, or in either case, if such issuance would otherwise exceed the aggregate number of shares of common stock which the Company may
issue without breaching its obligations under the rules and regulations of Nasdaq. Furthermore, the Company agreed to hold a stockholder meeting to approve resolutions
authorizing the issuance of shares of the Company’s common stock under the April 2020 Convertible Note for the purposes of compliance with the stockholder approval rules
of Nasdaq.

 
Accordingly, at the Special Meeting, stockholders will vote on separate proposals to approve the issuance of securities in the transaction contemplated by the April

2020 SPA and the April 2020 Convertible Note, as well as the issuance of securities in the transaction contemplated by the August 2020 SPA and the August 2020 Convertible
Note.

 
Resubmission of the April 2020 Alto Transaction Proposal
 

As described above, the April 2020 Alto Transaction Proposal was previously submitted for consideration by the Company’s stockholders at the 2020 Annual Meeting.
At the meeting, the Company determined that this proposal received the requisite number of votes for approval. As part of this determination, broker non-votes were treated as
having no effect on the outcome of this proposal. However, following the 2020 Annual Meeting, the Company received a class action complaint in which it was alleged that,
under the voting standard contained in the Company’s bylaws at the time, broker non-votes should have been treated as a vote “AGAINST” this proposal. If the broker non-
votes were treated as a vote “AGAINST,” this proposal would not have been approved at the 2020 Annual Meeting.

 
The Company does not believe it is clear that the prior approval of the April 2020 Alto Transaction Proposal is invalid or otherwise ineffective. However, on January

5, 2021, the Board determined that, in order to avoid any uncertainty and to avoid the cost and expense of further litigation of the issue, it would be advisable and in the best
interests of the Company and its stockholders to re-submit this proposal to the Company’s stockholders for approval. Accordingly, the April 2020 Transaction Proposal is being
submitted to the Company’s stockholders for consideration at the Special Meeting.

 
The August 2020 Alto Transaction Proposal has not been previously submitted for consideration by the Company’s stockholders.
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The April 2020 Alto Transaction Proposal
 

The April 2020 Convertible Note was issued with an initial principal amount of $4,111,111. The note was sold with an original issue discount of $411,111, for
proceeds to the Company of $3,700,000. After deducting advisory fees and the expenses associated with the offering, the net proceeds to the Company were approximately
$3,499,750. The net proceeds have been and will be used for working capital and general corporate purposes.

 
The April 2020 Convertible Note is convertible into shares of the Company’s common stock at the election of the holders at a fixed conversion price of $5.00 per

share, or approximately 822,223 shares. However, because the number of shares to be issued may depend on the current market price in certain circumstances (subject to a
maximum price equal to the fixed conversion price and floor price as specified in the April 2020 Convertible Note), and because the Company cannot predict the market price of
its common stock at any future date, the Company is unable to predict the exact number of shares that will be issued under the April 2020 Convertible Note.

 
Notwithstanding the foregoing, the holder is prohibited from converting the April 2020 Convertible Note, and any payments of interest and principal in shares of

common stock will be held in abeyance, to the extent the holder would beneficially own more than 4.99% (or 9.99%, if the holder elects the higher threshold) of the Company’s
outstanding shares of common stock after such conversion or payment.

 
The April 2020 SPA contains certain representations and warranties, covenants and indemnities customary for similar transactions. In addition, under the agreement,

the Company agreed to hold a stockholder meeting to approve resolutions authorizing the issuance of shares of the Company’s common stock under the April 2020 Convertible
Note for the purposes of compliance with the stockholder approval rules of Nasdaq. The Company will be obligated to continue to seek stockholder approval quarterly until such
approval is obtained.

 
The April 2020 Convertible Note
 
Payment
 

On the maturity date, the Company will pay to the noteholder an amount in cash representing all outstanding principal, accrued and unpaid interest and accrued and
unpaid late charges. The stated maturity date of the April 2020 Convertible Note is April 30, 2022, but the maturity date is subject to extension in certain limited circumstances.
Except as specifically permitted by the April 2020 Convertible Note, the Company may not prepay any portion of the outstanding principal, accrued and unpaid interest or
accrued and unpaid late charges.

 
Interest
 

The April 2020 Convertible Note accrues interest at the rate of 7.875% per annum and is payable in cash monthly on the last trading day of each month. After the
occurrence and during the continuance of an Event of Default (as defined in the April 2020 Convertible Note), the April 2020 Convertible Note will accrue interest at the rate of
18.0% per annum. See “—Events of Default” below.
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Conversion
 

The April 2020 Convertible Note is convertible, at the option of the noteholder, into shares of the Company’s common stock at an initial fixed conversion price of
$5.00 per share. The fixed conversion price is subject to standard adjustments in the event of any stock split, stock dividend, stock combination, recapitalization or other similar
transaction. If the Company enters into any agreement to issue (or issues) any variable rate securities, the noteholder has the additional right to substitute such variable price (or
formula) for the conversion price. In connection with the occurrence of certain Events of Default, a noteholder will be entitled to convert all or any portion of the April 2020



Convertible Note at an alternate conversion price equal to the lower of (i) the conversion price then in effect, and (ii) 80% of the market price of the Company’s common stock,
as determined in accordance with the April 2020 Convertible Note, but not less than the floor price specified in the April 2020 Convertible Note.

 
Conversion Limitation and Exchange Cap
 

A noteholder will not have the right to convert any portion of the April 2020 Convertible Note, to the extent that, after giving effect to such conversion, the noteholder
(together with certain related parties) would beneficially own in excess of 4.99% of the shares of the Company’s common stock outstanding immediately after giving effect to
such conversion. The noteholder may from time to time increase this limit to 9.99%, provided that any such increase will not be effective until the 61st day after delivery of a
notice to the Company of such increase.

 
In addition, unless the Company obtains the approval of its stockholders as required by Nasdaq and as contemplated by this proposal, the Company is prohibited from

issuing any shares of common stock upon conversion of the April 2020 Convertible Note or otherwise pursuant to the terms of the April 2020 Convertible Note, if the issuance
of such shares of common stock would exceed 19.99% of the Company’s outstanding shares of common stock as of April 29, 2020 or otherwise exceed the aggregate number
of shares of common stock which the Company may issue without breaching its obligations under the rules and regulations of Nasdaq.

 
Events of Default
 

The April 2020 Convertible Note includes certain customary Events of Default, including, among other things, the breach of the financial covenant described in
“—Covenants” below and the failure of Lishan Aklog, M.D., the Company’s Chairman and Chief Executive Officer, and Dennis McGrath, the Company’s President and Chief
Financial Officer, to each serve as officers of the Company.

 
In connection with an Event of Default, a noteholder may require the Company to redeem in cash any or all of the April 2020 Convertible Note. The redemption price

will equal 115% of the outstanding principal of the April 2020 Convertible Note to be redeemed, and accrued and unpaid interest and unpaid late charges thereon, or (except in
the case of certain Events of Default relating to bankruptcy), if greater, an amount equal to market value of a share of the Company’s common stock multiplied by the amount to
be redeemed divided by the conversion price, as determined in accordance with the April 2020 Convertible Note.

 
Redemption Rights
 

Change of Control. In connection with a Change of Control (as defined in the April 2020 Convertible Note), a noteholder may require the Company to redeem all or
any portion of the April 2020 Convertible Note. The redemption price will equal the greatest of (i) 115% of the outstanding principal of the April 2020 Convertible Note to be
redeemed, and accrued and unpaid interest and unpaid late charges thereon, (ii) 115% of the market value of the shares of the Company’s common stock underlying the April
2020 Convertible Note, as determined in accordance with the April 2020 Convertible Note, and (iii) 115% of the aggregate cash consideration that would have been payable in
respect of the shares of the Company’s common stock underlying the April 2020 Convertible Note, as determined in accordance with the April 2020 Convertible Note.
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Subsequent Placement. At any time after the earlier of the date a noteholder becomes aware of any placement by the Company of equity or equity-linked securities or
the date of consummation of such a placement, subject to certain limited exceptions, the noteholder will have the right to have the Company redeem a portion of the April 2020
Convertible Note not in excess of 100% of the net proceeds from such placement (less any portion of such proceeds used by the Company to redeem a portion of the August
2020 Convertible Note at the election of the holders thereof). The redemption price will be 115% of the outstanding principal of the April 2020 Convertible Note to be
redeemed, and accrued and unpaid interest and unpaid late charges thereon. If the noteholder is participating in any such placement, the noteholder may apply the redemption
price against the purchase price of the securities in such placement.

 
Holder Optional Redemption. The noteholder has the right to require the Company to redeem the April 2020 Convertible Note for cash. However, the Company has

entered into a waiver agreement with the noteholder, which provides that, so long as no event of default has occurred and is continuing under the note (unless waived in writing
by the noteholder), the noteholder has agreed to waive its redemption rights for one calendar month at a time. At the end of each calendar month, the waiver automatically
renews for an additional one calendar month period, unless the noteholder elects to terminate the waiver by providing notice to the Company prior to the end of the then-current
calendar month. At any time from and after the termination of the waiver, the noteholder will have the right, in its sole discretion, to require the Company to redeem all, or any
portion, of the April 2020 Convertible Note. The redemption price will be 115% of the outstanding principal of the April 2020 Convertible Note to be redeemed, and accrued
and unpaid interest and unpaid late charges thereon.

 
Company Optional Redemption. At any time, the Company will have the right to redeem all, but not less than all, of the April 2020 Convertible Note. The redemption

price will be 115% of the outstanding principal of the April 2020 Convertible Note to be redeemed, and accrued and unpaid interest and unpaid late charges thereon.
 

Covenants
 

The Company will be subject to certain customary affirmative and negative covenants regarding the incurrence of indebtedness, the existence of liens, the repayment
of indebtedness, the payment of cash in respect of dividends, distributions or redemptions, and the transfer of assets, among other matters. The Company also will be subject to
a financial covenant that requires it to maintain available cash in the amount of $1,750,000 at the end of each fiscal quarter.

 
The August 2020 Alto Transaction Proposal
 

The August 2020 Convertible Note was issued with an initial principal amount of $7,750,000. The note was sold with an original issue discount of $750,000, for
proceeds to the Company of $7,000,000. After deducting the expenses associated with the offering, the net proceeds to the Company were approximately $6,950,000. The net
proceeds have been and will be used for working capital and general corporate purposes.

 
The August 2020 Convertible Note is convertible into shares of the Company’s common stock at the election of the holders at a fixed conversion price of $5.00 per

share, or approximately 1,550,000 shares. However, because the number of shares to be issued may depend on the current market price in certain circumstances (subject to a
maximum price equal to the fixed conversion price and floor price as specified in the August 2020 Convertible Note), and because the Company cannot predict the market price
of its common stock at any future date, the Company is unable to predict the exact number of shares that will be issued under the August 2020 Convertible Note.

 
Notwithstanding the foregoing, the holder is prohibited from converting the August 2020 Convertible Note, and any payments of interest and principal in shares of

common stock will be held in abeyance, to the extent the holder would beneficially own more than 4.99% (or 9.99%, if the holder elects the higher threshold) of the Company’s
outstanding shares of common stock after such conversion or payment.
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The August 2020 SPA contains certain representations and warranties, covenants and indemnities customary for similar transactions.
 

The August 2020 Convertible Note
 



Payment
 

On the maturity date, the Company will pay to the noteholder an amount in cash representing all outstanding principal, accrued and unpaid interest and accrued and
unpaid late charges. The stated maturity date of the August 2020 Convertible Note is August 5, 2022, but the maturity date is subject to extension in certain limited
circumstances. Except as specifically permitted by the August 2020 Convertible Note, the Company may not prepay any portion of the outstanding principal, accrued and
unpaid interest or accrued and unpaid late charges.

 
Interest
 

The August 2020 Convertible Note accrues interest at the rate of 7.875% per annum and is payable in cash monthly on the last trading day of each month. After the
occurrence and during the continuance of an Event of Default (as defined in the August 2020 Convertible Note), the August 2020 Convertible Note will accrue interest at the
rate of 18.0% per annum. See “—Events of Default” below.

 
Conversion
 

The August 2020 Convertible Note is convertible, at the option of the noteholder, into shares of the Company’s common stock at an initial fixed conversion price of
$5.00 per share. The fixed conversion price is subject to standard adjustments in the event of any stock split, stock dividend, stock combination, recapitalization or other similar
transaction. If the Company enters into any agreement to issue (or issues) any variable rate securities, the noteholder has the additional right to substitute such variable price (or
formula) for the conversion price. In connection with the occurrence of certain Events of Default, a noteholder will be entitled to convert all or any portion of the August 2020
Convertible Note at an alternate conversion price equal to the lower of (i) the conversion price then in effect, and (ii) 80% of the market price of the Company’s common stock,
as determined in accordance with the August 2020 Convertible Note, but not less than the floor price specified in the August 2020 Convertible Note.

 
Conversion Limitation and Exchange Cap
 

A noteholder will not have the right to convert any portion of the August 2020 Convertible Note, to the extent that, after giving effect to such conversion, the
noteholder (together with certain related parties) would beneficially own in excess of 4.99% of the shares of the Company’s common stock outstanding immediately after
giving effect to such conversion. The noteholder may from time to time increase this limit to 9.99%, provided that any such increase will not be effective until the 61st day after
delivery of a notice to the Company of such increase.

 
In addition, unless the Company obtains the approval of its stockholders as required by Nasdaq and as contemplated by this proposal, the Company is prohibited from

issuing any shares of common stock upon conversion of the August 2020 Convertible Note or otherwise pursuant to the terms of the August 2020 Convertible Note, if the
issuance of such shares of common stock would exceed 19.99% of the Company’s outstanding shares of common stock as of August 4, 2020 or otherwise exceed the aggregate
number of shares of common stock which the Company may issue without breaching its obligations under the rules and regulations of Nasdaq.
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Events of Default
 

The August 2020 Convertible Note includes certain customary Events of Default, including, among other things, the breach of the financial covenant described in
“—Covenants” below, the failure of Lishan Aklog, M.D., the Company’s Chairman and Chief Executive Officer, and Dennis McGrath, the Company’s President and Chief
Financial Officer, to each serve as officers of the Company, and the failure to maintain an effective shelf registration statement covering the offer and sale of a specified dollar
amount of securities.

 
In connection with an Event of Default, a noteholder may require the Company to redeem in cash any or all of the August 2020 Convertible Note. The redemption

price will equal 115% of the outstanding principal of the August 2020 Convertible Note to be redeemed, and accrued and unpaid interest and unpaid late charges thereon, or
(except in the case of certain Events of Default relating to bankruptcy), if greater, an amount equal to market value of a share of the Company’s common stock multiplied by the
amount to be redeemed divided by the conversion price, as determined in accordance with the August 2020 Convertible Note.

 
Redemption Rights
 

Change of Control. In connection with a Change of Control (as defined in the August 2020 Convertible Note), a noteholder may require the Company to redeem all or
any portion of the August 2020 Convertible Note. The redemption price will equal the greatest of (i) 115% of the outstanding principal of the August 2020 Convertible Note to
be redeemed, and accrued and unpaid interest and unpaid late charges thereon, (ii) 115% of the market value of the shares of the Company’s common stock underlying the
August 2020 Convertible Note, as determined in accordance with the August 2020 Convertible Note, and (iii) 115% of the aggregate cash consideration that would have been
payable in respect of the shares of the Company’s common stock underlying the August 2020 Convertible Note, as determined in accordance with the August 2020 Convertible
Note.

 
Subsequent Placement. At any time after the earlier of the date a noteholder becomes aware of any placement by the Company of equity or equity-linked securities or

the date of consummation of such a placement, subject to certain limited exceptions, the noteholder will have the right to have the Company redeem a portion of the August
2020 Convertible Note not in excess of 100% of the net proceeds from such placement (less any portion of such proceeds used by the Company to redeem a portion of the April
2020 Convertible Note at the election of the holder thereof). The redemption price will be 115% of the outstanding principal of the August 2020 Convertible Note to be
redeemed, and accrued and unpaid interest and unpaid late charges thereon. If the noteholder is participating in any such placement, the noteholder may apply the redemption
price against the purchase price of the securities in such placement.

 
Holder Optional Redemption. The noteholder has the right to require the Company to redeem the April 2020 Convertible Note for cash. However, the Company has

entered into a waiver agreement with the noteholder, which provides that, so long as no event of default has occurred and is continuing under the note (unless waived in writing
by the noteholder), the noteholder has agreed to waive its redemption rights for one calendar month at a time. At the end of each calendar month, the waiver automatically
renews for an additional one calendar month period, unless the noteholder elects to terminate the waiver by providing notice to the Company prior to the end of the then-current
calendar month. At any time from and after the termination of the waiver, the noteholder will have the right, in its sole discretion, to require the Company to redeem all, or any
portion, of the August 2020 Convertible Note. The redemption price will be 115% of the outstanding principal of the August 2020 Convertible Note to be redeemed, and
accrued and unpaid interest and unpaid late charges thereon.

 
Company Optional Redemption. At any time, the Company will have the right to redeem all, but not less than all, of the August 2020 Convertible Note. The

redemption price will be 115% of the outstanding principal of the August 2020 Convertible Note to be redeemed, and accrued and unpaid interest and unpaid late charges
thereon.
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Covenants
 

The Company will be subject to certain customary affirmative and negative covenants regarding the incurrence of indebtedness, the existence of liens, the repayment



of indebtedness, the payment of cash in respect of dividends, distributions or redemptions, and the transfer of assets, among other matters. The Company also will be subject to
a financial covenant that requires it to maintain available cash in the amount of $2,000,000 at the end of each fiscal quarter.

 
Security Interest
 

The August 2020 Convertible Note is secured by a first priority security interest in all of the Company’s assets and the assets of its current and future Significant
Subsidiaries (as defined in the August 2020 SPA), which as of the closing date was solely Lucid Diagnostics, Inc., the Company’s majority owned subsidiary, as evidenced by
an amended and restated security agreement and an amended and restated guarantee by Lucid Diagnostics, Inc. of the obligations underlying the August 2020 Convertible Note.

 
Reasons for the Transactions and Effect on Current Shareholders
 

The Board has determined that the ability to issue securities pursuant to the April 2020 Convertible Note and the August 2020 Convertible Note is in the best interests
of the Company and its stockholders. In making this determination, the Board considered that the issuance of shares of the Company’s common stock pursuant to the April
2020 Convertible Note and the August 2020 Convertible Note will be at a price less than $5.00 per share only in certain limited circumstances, which include (i) the entry into
an agreement to issue (or the issuance) by the Company of variable price securities, resulting in the substitution of the variable price (or formula) for the fixed conversion price
under the April 2020 Convertible Note, and (ii) conversions by the noteholder at the alternate conversion price in connection with the occurrence of certain Events of Default.
See “—Conversion” above.

 
The issuance of securities pursuant to the April 2020 Convertible Note and the August 2020 Convertible Note will not affect the rights of the holders of outstanding

common stock, but such issuances will have a dilutive effect on the existing shareholders, including the voting power and economic rights of the existing shareholders.
 
Each of the April 2020 Convertible Note and the August Convertible provides that the holder is prohibited from converting the note to the extent the holder would

beneficially own more than 4.99% (or 9.99%, if the holder elects the higher threshold) of the Company’s outstanding shares of common stock after such conversion or payment.
Unlike Nasdaq Rule 5635 and the corresponding provisions of the April 2020 SPA and April 2020 Convertible Note and the August 2020 SPA and August 2020 Convertible
Note, which limit the aggregate number of shares the Company may issue to the holder of the April 2020 Convertible Note, this beneficial ownership limitation limits the
number of shares the holder may beneficially own at any one time. Consequently, the number of shares the holder may beneficially own in compliance with the beneficial
ownership limitation may increase over time as the number of outstanding shares of common stock increases over time. In addition, the holder may sell some or all of the shares
it receives under the April 2020 Convertible Note and the August 2020 Convertible Note, permitting it to acquire additional shares in compliance with the beneficial ownership
limitation. The Company is not seeking shareholder approval to lift such ownership limitation.

 
Description of Common Stock
 

The Company is authorized to issue 150,000,000 shares of common stock, par value $0.001, and 20,000,000 shares of preferred stock, par value $0.001.
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Common Stock
 
 
Holders of common stock are entitled to one vote per share on matters on which the Company’s stockholders vote. There are no cumulative voting rights. Subject to any
preferential dividend rights of any outstanding shares of preferred stock, holders of common stock are entitled to receive dividends, if declared by the Company’s board of
directors, out of funds that the Company may legally use to pay dividends. If the Company liquidates or dissolves, holders of common stock are entitled to share ratably in its
assets once its debts and any liquidation preference owed to any then-outstanding preferred stockholders is paid. The Company’s certificate of incorporation does not provide
the common stock with any redemption, conversion or preemptive rights, and there are no sinking fund provisions with respect to its common stock. All shares of common
stock that are outstanding are fully-paid and non-assessable.

 
Preferred Stock
 

The Company’s certificate of incorporation authorizes the issuance of blank check preferred stock. Accordingly, its board of directors is empowered, without
stockholder approval, to issue shares of preferred stock with dividend, liquidation, redemption, voting or other rights which could adversely affect the voting power or other
rights of the holders of shares of its common stock. In addition, shares of preferred stock could be utilized as a method of discouraging, delaying or preventing a change in
control of the Company. On March 23, 2018, the Company filed a certificate of designation of preferences, rights and limitations for a series of preferred stock designated as
Series B Convertible Preferred Stock (the “Series B Preferred Stock”).

 
Series B Preferred Stock
 

The Series B Preferred stock is senior to the Company’s common stock with respect to dividends and, as described below, assets distributed in liquidation. The Series
B Preferred Stock has no voting rights. The stated value of the Series B Preferred Stock is $3.00 per share. All shares of Series B Preferred Stock that are outstanding are fully-
paid and non-assessable.

 
The Series B Preferred Stock provides for dividends at a rate of 8% per annum of the stated value per share of the Series B Preferred Stock. Dividends are payable in

arrears on January 1, April 1, July 1, and October 1, 2021. Dividends accrue and cumulate whether or not declared by the Company’s board of directors. All accumulated and
unpaid dividends compound quarterly at the rate of 8% of the stated value per annum. Dividends through October 1, 2021 are payable in additional shares of Series B Preferred
Stock. Dividends after October 1, 2021 are payable at the Company’s election in any combination of shares of Series B Preferred Stock, cash or shares of its common stock.

 
In the event of any voluntary or involuntary liquidation, dissolution or winding up of the Company or a Deemed Liquidation Event (as defined in the certificate of

designations for the Series B Preferred Stock), the holders of shares of Series B Preferred Stock then outstanding shall be entitled to be paid out of the Company’s assets
available for distribution to its stockholders, before any payment shall be made to the holders of the Company’s common stock by reason of their ownership thereof, an amount
per share equal to the greater of (i) the stated value of the Series B Preferred Stock, plus any dividends accrued but unpaid thereon, or (ii) such amount per share as would have
been payable had all shares of Series B Preferred Stock been converted into the Company’s common stock immediately prior to such liquidation, dissolution, winding up or
Deemed Liquidation Event.

 
At the holders’ election, a share of Series B Preferred Stock is convertible into a number of shares of the Company’s common stock determined by dividing the stated

value of such share by the conversion price. The conversion price is $3.00, subject to adjustment for stock dividends, stock splits or similar events affecting the Company’s
common stock.
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Dividends
 

The Company has not paid any cash dividends on its common stock to date. Any future decisions regarding dividends will be made by its board of directors. The



Company does not anticipate paying dividends in the foreseeable future but expect to retain earnings to finance the growth of its business. The Company’s board of directors
has complete discretion on whether to pay dividends. Even if the Company’s board of directors decides to pay dividends, the form, frequency and amount will depend upon the
Company’s future operations and earnings, capital requirements and surplus, general financial condition, contractual restrictions and other factors the board of directors may
deem relevant.

 
Market
 

The Company’s common stock, warrants and Series Z warrants are traded on the Nasdaq Capital Market under the symbols PAVM, PAVMW and PAVMZ,
respectively.

 
Anti-Takeover Provisions
 

Provisions of the DGCL and the Company’s certificate of incorporation and bylaws could make it more difficult to acquire the Company by means of a tender offer, a
proxy contest or otherwise, or to remove incumbent officers and directors. These provisions, summarized below, are expected to discourage certain types of coercive takeover
practices and takeover bids that the Company’s board of directors may consider inadequate and to encourage persons seeking to acquire control of the Company to first
negotiate with its board of directors. The Company believes that the benefits of increased protection of its ability to negotiate with the proponent of an unfriendly or unsolicited
proposal to acquire or restructure the Company outweigh the disadvantages of discouraging takeover or acquisition proposals because, among other things, negotiation of these
proposals could result in improved terms for its stockholders.

 
Delaware Anti-Takeover Statute. The Company is subject to Section 203 of the DGCL, an anti-takeover statute. In general, Section 203 of the DGCL prohibits a

publicly-held Delaware corporation from engaging in a “business combination” with an “interested stockholder” for a period of three years following the time the person
became an interested stockholder, unless the business combination or the acquisition of shares that resulted in a stockholder becoming an interested stockholder is approved in a
prescribed manner. Generally, a “business combination” includes a merger, asset or stock sale, or other transaction resulting in a financial benefit to the interested stockholder.
Generally, an “interested stockholder” is a person who, together with affiliates and associates, owns (or within three years prior to the determination of interested stockholder
status did own) 15% or more of a corporation’s voting stock. The existence of this provision would be expected to have an anti-takeover effect with respect to transactions not
approved in advance by the board of directors, including discouraging attempts that might result in a premium over the market price for the shares of common stock held by
stockholders.

 
Classified Board. The Company’s board of directors is divided into three classes, with staggered three-year terms. The number of directors in each class is as nearly

equal as possible. Directors elected to succeed those directors whose terms expire are elected for a term of office to expire at the third succeeding annual meeting of
stockholders after their election. The existence of a classified board may extend the time required to make any change in control of the board when compared to a corporation
with an unclassified board. It may take two annual meetings for the Company’s stockholders to effect a change in control of the board, because in general less than a majority of
the members of the board will be elected at a given annual meeting. Because the Company’s board is classified and its certificate of incorporation does not otherwise provide,
under Delaware law, its directors may only be removed for cause.

 
Vacancies in the Board of Directors. The Company’s certificate of incorporation and bylaws provide that, subject to limitations, any vacancy occurring in its board of

directors for any reason may be filled by a majority of the remaining members of its board of directors then in office, even if such majority is less than a quorum. Each director
elected to fill a vacancy resulting from the death, resignation or removal of a director shall hold office until the expiration of the term of the director whose death, resignation or
removal created the vacancy.
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Advance Notice of Nominations and Shareholder Proposals. The Company’s stockholders are required to provide advance notice and additional disclosures in order to
nominate individuals for election to its board of directors or to propose matters that can be acted upon at a stockholders’ meeting, which may discourage or deter a potential
acquirer from conducting a solicitation of proxies to elect the acquirer’s own slate of directors or otherwise attempting to obtain control of the Company.

 
Special Meetings of Stockholders. Under the Company’s bylaws, special meetings of stockholders may be called by the directors, or the president or the chairman, and

shall be called by the secretary at the request in writing of stockholders owning a majority in amount of the entire capital stock of the corporation issued and outstanding and
entitled to vote.

 
No Cumulative Voting. The DGCL provides that stockholders are denied the right to cumulate votes in the election of directors unless the Company’s certificate of

incorporation provides otherwise. The Company’s certificate of incorporation does not provide for cumulative voting.
 

Required Vote and Recommendation
 

Approval of each of the April 2020 Alto Transaction Proposal and the August 2020 Alto Transaction Proposal requires the affirmative vote of a majority of the issued
and outstanding shares of the Company’s common stock, represented in person or by proxy at the meeting and entitled to vote thereon.

 
At the request of the holder of the April 2020 Convertible Note, holders of 7.7% of the Company’s outstanding shares of common stock have entered into voting

agreements, pursuant to which they have agreed to vote in favor of the April 2020 Alto Transaction Proposal.
 

THE BOARD RECOMMENDS THAT YOU VOTE “FOR” EACH OF
THE APRIL 2020 ALTO TRANSACTION PROPOSAL AND THE AUGUST 2020 ALTO

TRANSACTION PROPOSAL.
 

 16  

 
 

THE 2014 PLAN PROPOSAL
 

The 2014 Plan authorizes the award of stock-based incentives to eligible employees, officers, directors, and consultants, as described below. On March 12, 2020, the
Board approved an amendment to the 2014 Plan to increase the total number of shares available under the 2014 Plan by 2,000,000 shares, from 7,951,081 shares to 9,951,081
shares. Stockholder approval of this increase is required under the Nasdaq Rule 5635 and for the issuance of “incentive” stock options under the Internal Revenue Code of
1986, as amended (the “Code”). Accordingly, at the Special Meeting, stockholders will vote on a proposal to ratify and approve this amendment and the actions of the Board in
connection therewith.

 
In addition, on October 26, 2020, the Company issued nonqualifying stock options to purchase 75,000 shares of its common stock to certain of its employees and

consultants (the “Options”) under the 2014 Plan. The Options have a term of 10 years and an exercise price of $1.94 per share, the fair market value on the date of grant. The
Options vest in 12 equal quarterly installments, on the last day of each quarter commencing with December 31, 2020, except that the Options may not be exercised unless the
increase in shares under the 2014 Plan has been approved. Accordingly, by ratifying and approving the 2014 Plan Proposal, stockholders will also be ratifying and approving the
Options granted thereunder.

 



The Company’s directors and executive officers currently are permitted to participate in the 2014 Plan, and therefore they have a substantial interest in this proposal.
 
The form of the amended and restated 2014 Plan is attached as Annex A to this proxy statement.
 

Resubmission of the 2014 Plan Proposal
 

As described above, the 2014 Plan Proposal was previously submitted for consideration by the Company’s stockholders at the 2020 Annual Meeting. At the meeting,
the Company determined that this proposal received the requisite number of votes for approval. As part of this determination, broker non-votes were treated as having no effect
on the outcome of this proposal. However, following the 2020 Annual Meeting, the Company received a class action complaint in which it was alleged that, under the voting
standard contained in the Company’s bylaws, broker non-votes should have been treated as a vote “AGAINST” this proposal. If the broker non-votes were treated as a vote
“AGAINST,” this proposal would not have been approved at the 2020 Annual Meeting.

 
The Company does not believe it is clear that the prior approval of the 2014 Plan Proposal is invalid or otherwise ineffective. However, on January 5, 2021, the Board

determined that, in order to avoid any uncertainty and to avoid the cost and expense of further litigation of the issue, it would be advisable and in the best interests of the
Company and its stockholders to re-submit this proposal to the Company’s stockholders for ratification and approval. Accordingly, the 2014 Plan Proposal is being submitted to
the Company’s stockholders for consideration at the Special Meeting.

 
Reasons for the Amendment to the 2014 Plan
 

The Company plans to make equity grants in connection with new hires and promotions and in connection with its employee reviews. The Company believes its
employees are valuable assets. Offering a broad-based equity compensation program is vital to attract and retain the most highly skilled people in the Company’s industry. In
addition, the Company believes that employees who have a stake in the future success of its business become highly motivated to achieve the Company’s long-term business
goals and to expend maximum effort in the creation of stockholder value, thereby aligning the interests of such individuals with those of stockholders generally.
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The Company has granted, net of forfeitures, restricted stock awards and options covering substantially all of the shares available under the 2014 Plan (without
accounting for the increase contemplated by the 2014 Plan Proposal). The Board believes that increased capacity to make equity awards provided by the amendment is essential
to the Company’s continued growth, and therefore in the best interest of its stockholders. In particular, the Board is recommending approval of this increase to facilitate the
recruiting and hiring of personnel as the Company commences the commercial launch of its initial products, including CarpX and EsoCheck, which have received 510(k)
market clearance from the Food and Drug Administration (the “FDA”), and EsoGuard, which has been established as laboratory developed test and therefore does not require
FDA approval.

 
In addition, on October 26, 2020, the Company issued the Options to purchase 75,000 shares of its common stock to certain of its employees and consultants under the

2014 Plan. These Options include a clause providing that the Options will be cancelled if stockholder approval of the increase in shares under the 2014 Plan is not obtained. If
the 2014 Plan Proposal is not approved at the Special Meeting, the Company may be compelled to incur additional expense in order to properly incentivize and compensate
these individuals.

 
Summary of the 2014 Plan
 

The following is summary of the principal features of the 2014 Plan. The summary is qualified in its entirety by reference to the full text of the 2014 Plan, which is set
forth in Annex A.

 
Purpose
 

The purpose of the 2014 Plan is to enable the Company to offer its employees, officers, directors and consultants whose past, present and/or potential future
contributions to the Company have been, are, or will be important to its success, an opportunity to acquire a proprietary interest in the Company. The various types of incentive
awards that may be provided under the plan are intended to enable the Company to respond to changes in compensation practices, tax laws, accounting regulations and the size
and diversity of its business.

 
Administration
 

The 2014 Plan is administered by the Board or by a committee of the Board. In this summary, references to the “committee” are to the committee administering the
plan or, if no such committee is designated, the Board. The committee will be comprised solely of “non-employee” directors, as defined in Rule 16b-3 under the Securities
Exchange Act of 1934, as amended. Presently, the 2014 Plan is administered by the compensation committee. Subject to the provisions of the plan, the committee determines,
among other things, the persons to whom from time to time awards may be granted, the specific type of awards to be granted, the number of shares subject to each award, share
prices, any restrictions or limitations on the awards, and any vesting, exchange, surrender, cancellation, acceleration, termination, exercise or forfeiture provisions related to the
awards.

 
Stock Subject to the 2014 Plan
 

Assuming the 2014 Plan Proposal is approved, there will be 9,951,081 shares of Company common stock for issuance under the 2014 Plan. Shares of stock subject to
other awards that are forfeited or terminated will be available for future award grants under the 2014 Plan. If a holder pays the exercise price of a stock option by surrendering
any previously owned shares of common stock or arranges to have the appropriate number of shares otherwise issuable upon exercise withheld to cover the withholding tax
liability associated with the stock option exercise, the shares surrendered by the holder or withheld by the Company will not be available for future award grants under the plan.

 
Under the 2014 Plan, in the event of a change in the number of shares of Company common stock as a result of a dividend on shares of common stock payable in

shares of common stock, common stock forward split or reverse split or other extraordinary or unusual event that results in a change in the shares of common stock as a whole,
the committee shall determine whether such change equitably requires an adjustment in the terms of any award in order to prevent dilution or enlargement of the benefits
available under the plan or the aggregate number of shares reserved for issuance under the plan.

 
The closing sale price of the Company’s common stock was $[●] per share on the record date, January 19, 2021.
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Eligibility
 

The Company may grant awards under the 2014 Plan to employees, officers, directors, and consultants who are deemed to have rendered, or to be able to render,
significant services to the Company and who are deemed to have contributed, or to have the potential to contribute, to its success. An incentive stock option may be granted
under the plan only to a person who, at the time of the grant, is an employee of the Company or its subsidiaries. Based on the number of employees and consultants of the
Company and on the size of the Board, the Company presently estimates that approximately 35 individuals (including the Company’s directors and named executive officers)



will be eligible for awards under the 2014 Plan.
 

Types of Awards
 

Options. The 2014 Plan provides both for “incentive” stock options as defined in Section 422 of the Code, and for options not qualifying as incentive options, both of
which may be granted with any other stock-based award under the plan. The committee determines the exercise price per share of common stock purchasable under an
incentive or non-qualified stock option, which may not be less than 100% of the fair market value on the day of the grant or, if greater, the par value of a share of common
stock. However, the exercise price of an incentive stock option granted to a person possessing more than 10% of the total combined voting power of all classes of Company
stock may not be less than 110% of the fair market value on the date of grant. The aggregate fair market value of all shares of common stock with respect to which incentive
stock options are exercisable by a participant for the first time during any calendar year (under all of the Company’s plans), measured at the date of the grant, may not exceed
$100,000.

 
An incentive stock option may only be granted within 10 years from the effective date of the 2014 Plan. An incentive stock option may only be exercised within ten

years from the date of the grant, or within five years in the case of an incentive stock option granted to a person who, at the time of the grant, owns common stock possessing
more than 10% of the total combined voting power of all classes of Company stock.

 
Subject to any limitations or conditions the committee may impose, stock options may be exercised, in whole or in part, at any time during the term of the stock option

by giving written notice of exercise to the Company specifying the number of shares of common stock to be purchased. The notice must be accompanied by payment in full of
the purchase price, either in cash or, if provided in the agreement, in Company securities or in a combination of the two.

 
Generally, stock options granted under the plan may not be transferred other than by will or by the laws of descent and distribution and all stock options are

exercisable, during the holder’s lifetime, only by the holder, or in the event of legal incapacity or incompetency, the holder’s guardian or legal representative. However, a
holder, with the approval of the committee, may transfer a non-qualified stock option by gift to a family member of the holder or by domestic relations order to a family member
of the holder or may transfer a non-qualified stock option to an entity in which more than 50% of the voting interests are owned by family members of the holder or the holder.
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Generally, if the holder is an employee, no stock options granted under the plan may be exercised by the holder unless he or she is employed by the Company or one
of its subsidiaries at the time of the exercise and has been so employed continuously from the time the stock options were granted. However, in the event the holder’s
employment is terminated due to disability or normal retirement, the holder may still exercise his or her vested stock options for a period of 12 months, or such other greater or
lesser period as the committee may determine, from the date of termination or until the expiration of the stated term of the stock option, whichever period is shorter. Similarly,
should a holder die while employed by the Company or a subsidiary, his or her legal representative or legatee under his or her will may exercise the decedent holder’s vested
stock options for a period of 12 months from the date of his or her death, or such other greater or lesser period as the Board or committee may determine, or until the expiration
of the stated term of the stock option, whichever period is shorter. If the holder’s employment is terminated for any reason other than death, disability or normal retirement, the
stock option will automatically terminate, except that if the holder’s employment is terminated by the Company without cause, then the portion of any stock option that is vested
on the date of termination may be exercised for the lesser of three months after termination of employment, or such other greater or lesser period as the committee may
determine but not beyond the balance of the stock option’s term.

 
Stock Appreciation Rights. Under the 2014 Plan, the Company may grant stock appreciation rights to participants who have been, or are being, granted stock options

under the plan as a means of allowing the participants to exercise their stock options without the need to pay the exercise price in cash, or the Company may grant them alone
and unrelated to an option. In conjunction with non-qualified stock options, stock appreciation rights may be granted either at or after the time of the grant of the non-qualified
stock options. In conjunction with incentive stock options, stock appreciation rights may be granted only at the time of the grant of the incentive stock options. A stock
appreciation right entitles the holder to receive a number of shares of common stock having a fair market value equal to the excess fair market value of one share of common
stock over the exercise price of the related stock option, multiplied by the number of shares subject to the stock appreciation rights. The granting of a stock appreciation right in
tandem with a stock option will not affect the number of shares of common stock available for awards under the plan. In such event, the number of shares available for awards
under the plan will, however, be reduced by the number of shares of common stock acquirable upon exercise of the stock option to which the stock appreciation right relates.

 
Restricted Stock. Under the 2014 Plan, the Company may award shares of restricted stock either alone or in addition to other awards granted under the plan. The

committee determines the persons to whom grants of restricted stock are made, the number of shares to be awarded, the price (if any) to be paid for the restricted stock by the
person receiving the stock from the Company, the time or times within which awards of restricted stock may be subject to forfeiture, the vesting schedule and rights to
acceleration thereof, and all other terms and conditions of the restricted stock awards.

 
The 2014 Plan requires that all shares of restricted stock awarded to the holder remain in the Company’s physical custody until the restrictions have terminated and all

vesting requirements with respect to the restricted stock have been fulfilled. The Company will retain custody of all dividends and distributions made or declared with respect to
the restricted stock during the restriction period. A breach of any restriction regarding the restricted stock will cause a forfeiture of the restricted stock and any retained
dividends and distributions. Except for the foregoing restrictions, the holder will, even during the restriction period, have all of the rights of a stockholder, including the right to
vote the shares.

 
Other Stock-Based Awards. Under the 2014 Plan, the Company may grant other stock-based awards, subject to limitations under applicable law that are denominated

or payable in, valued in whole or in part by reference to, or otherwise based on, or related to, shares of common stock, as deemed consistent with the purposes of the plan.
These other stock-based awards may be in the form of purchase rights, shares of common stock awarded that are not subject to any restrictions or conditions, convertible or
exchangeable debentures or other rights convertible into shares of common stock and awards valued by reference to the value of securities of, or the performance of, one of the
Company’s subsidiaries. These other stock-based awards may include performance shares or options, whose award is tied to specific performance criteria. These other stock-
based awards may be awarded either alone, in addition to, or in tandem with any other awards under the 2014 Plan or any of the Company’s other plans.
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Accelerated Vesting and Exercisability
 

If any one person, or more than one person acting as a group, acquires the ownership of stock of the Company that, together with the stock held by such person or
group, constitutes more than 50% of the total fair market value or combined voting power of the stock of the Company, and the Board does not authorize or otherwise approve
such acquisition, then immediately prior to the closing of such acquisition, the vesting periods of any and all stock options and other awards granted and outstanding under the
2014 Plan shall be accelerated and all such stock options and awards will immediately and entirely vest, and the respective holders thereof will have the immediate right to
purchase and/or receive any and all common stock subject to such stock options and awards on the terms set forth in the plan and the respective agreements respecting such
stock options and awards. An increase in the percentage of stock owned by any one person, or persons acting as a group, as a result of a transaction in which the Company
acquires its stock in exchange for property is not treated as an acquisition of stock.

 
The committee may, in the event of an acquisition by any one person, or more than one person acting as a group, together with acquisitions during the 12-month period

ending on the date of the most recent acquisition by such person or persons, of assets from the Company that have a total gross fair market value equal to or more than 50% of
the total gross fair market value of all of the assets of the Company immediately before such acquisition or acquisitions, or if any one person, or more than one person acting as
a group, acquires the ownership of stock of the Company that, together with the stock held by such person or group, constitutes more than 50% of the total fair market value or



combined voting power of the stock of the Company, which has been approved by the Board, (i) accelerate the vesting of any and all stock options and other awards granted
and outstanding under the 2014 Plan, or (ii) require a holder of any award granted under the plan to relinquish such award to the Company upon the tender by the Company to
the holder of cash in an amount equal to the repurchase value of such award. For this purpose, gross fair market value means the value of the assets of the Company, or the value
of the assets being disposed of, determined without regard to any liabilities associated with such assets.

 
Notwithstanding any provisions of the 2014 Plan or any award granted thereunder to the contrary, no acceleration shall occur with respect to any award to the extent

such acceleration would cause the plan or an award granted thereunder to fail to comply with Section 409A of the Code.
 

Award Limitation
 

No participant may be granted awards under the plan in any calendar year for more than 10% of the total number of shares issued or available for issuance under the
plan (which, after the amendment contemplated by this proposal, would be 995,108 shares).

 
Other Limitations
 

The committee may not modify or amend any outstanding option or stock appreciation right to reduce the exercise price of such option or stock appreciation right, as
applicable, below the exercise price as of the date of grant of such option or stock appreciation right. In addition, no option or stock appreciation right with a lower exercise
price may be granted in exchange for, or in connection with, the cancellation or surrender of an option or stock appreciation right or other award with a higher exercise price.
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Withholding Taxes
 

When an award is first included in the gross income of the holder for federal income tax purposes, the holder will be required to make arrangements regarding the
payment of all federal, state and local withholding tax requirements, including by settlement of such amount in shares of Company common stock. The obligations of the
Company under the 2014 Plan are contingent on such arrangements being made.

 
Term and Amendments
 

Unless terminated by the Board, the 2014 Plan shall continue to remain effective until no further awards may be granted and all awards granted under the plan are no
longer outstanding. Notwithstanding the foregoing, grants of incentive stock options may be made only until ten years from the initial effective date of the plan. The Board may
at any time, and from time to time, amend the plan or any award agreement, but no amendment will be made that would impair the rights of a holder under any agreement
entered into pursuant to the plan without the holder’s consent.

 
Federal Income Tax Consequences
 

The following discussion of the federal income tax consequences of participation in the 2014 Plan is only a summary of the general rules applicable to the grant and
exercise of stock options and other awards and does not give specific details or cover, among other things, state, local and foreign tax treatment of participation in the plan. The
information contained in this section is based on present law and regulations, which are subject to being changed prospectively or retroactively.

 
Incentive Stock Options. Participants will recognize no taxable income upon the grant of an incentive stock option. The participant generally will realize no taxable

income when the incentive stock option is exercised. The excess, if any, of the fair market value of the shares on the date of exercise of an incentive stock option over the
exercise price will be treated as an item of adjustment for a participant’s taxable year in which the exercise occurs and may result in an alternative minimum tax liability for the
participant. The Company will not qualify for any deduction in connection with the grant or exercise of incentive stock options. Upon a disposition of the shares after the later of
two years from the date of grant or one year after the transfer of the shares to a participant, the participant will recognize the difference, if any, between the amount realized and
the exercise price as long-term capital gain or long-term capital loss, as the case may be, if the shares are capital assets.

 
If common stock acquired upon the exercise of an incentive stock option is disposed of prior to the expiration of the holding periods described above, the participant

will recognize ordinary compensation income in the taxable year of disposition in an amount equal to the excess, if any, of the fair market value of the shares on the date of
exercise over the exercise price paid for the shares; and the Company will qualify for a deduction equal to any amount recognized, subject to the limitation that the
compensation be reasonable.

 
Non-Qualified Stock Options. With respect to non-qualified stock options:
 

 ● upon grant of the stock option, the participant will recognize no income provided that the exercise price was not less than the fair market value of Company
common stock on the date of grant;

 
 ● upon exercise of the stock option, if the shares of common stock are not subject to a substantial risk of forfeiture, the participant will recognize ordinary

compensation income in an amount equal to the excess, if any, of the fair market value of the shares on the date of exercise over the exercise price, and the
Company will qualify for a deduction in the same amount, subject to the requirement that the compensation be reasonable; and

 
 ● the Company will be required to comply with applicable federal income tax withholding requirements with respect to the amount of ordinary compensation

income recognized by the participant.
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On a disposition of the shares, the participant will recognize gain or loss equal to the difference between the amount realized and the sum of the exercise price and the
ordinary compensation income recognized. The gain or loss will be treated as capital gain or loss if the shares are capital assets and as short-term or long-term capital gain or
loss, depending upon the length of time that the participant held the shares.

 
If the shares acquired upon exercise of a non-qualified stock option are subject to a substantial risk of forfeiture, the participant will recognize ordinary income at the

time when the substantial risk of forfeiture is removed, unless the participant timely files under Section 83(b) of the Code to elect to be taxed on the receipt of shares, and the
Company will qualify for a corresponding deduction at that time. The amount of ordinary income will be equal to the excess of the fair market value of the shares at the time the
income is recognized over the amount, if any, paid for the shares.

 
Stock Appreciation Rights. Upon the grant of a stock appreciation right, the participant recognizes no taxable income and the Company receives no deduction. The

participant recognizes ordinary income and the Company receives a deduction at the time of exercise equal to the cash and fair market value of common stock payable upon the
exercise.

 
Restricted Stock. A participant who receives restricted stock will recognize no income on the grant of the restricted stock and the Company will not qualify for any

deduction. At the time the restricted stock is no longer subject to a substantial risk of forfeiture, a participant will recognize ordinary compensation income in an amount equal



to the excess, if any, of the fair market value of the restricted stock at the time the restriction lapses over the consideration paid for the restricted stock. The holding period to
determine whether the participant has long-term or short-term capital gain or loss begins when the restriction period expires, and the tax basis for the shares will generally be the
fair market value of the shares on this date.

 
A participant may elect under Section 83(b) of the Code, within 30 days of the transfer of the restricted stock, to recognize ordinary compensation income on the date

of transfer in an amount equal to the excess, if any, of the fair market value on the date of transfer of the shares of restricted stock, as determined without regard to the
restrictions, over the consideration paid for the restricted stock. If a participant makes an election under Section 83(b), the holding period will commence on the day after the
date of transfer and the tax basis will equal the fair market value of shares, as determined without regard to the restrictions, on the date of transfer.

 
On a disposition of the shares, a participant will recognize gain or loss equal to the difference between the amount realized and the tax basis for the shares.
 
Whether or not the participant makes an election under Section 83(b), the Company generally will qualify for a deduction, subject to the reasonableness of

compensation limitation, equal to the amount that is taxable as ordinary income to the participant, in the taxable year in which the income is included in the participant’s gross
income. The income recognized by the participant will be subject to applicable withholding tax requirements.

 
Dividends paid on restricted stock that is subject to a substantial risk of forfeiture generally will be treated as compensation that is taxable as ordinary compensation

income to the participant and will be deductible by the Company subject to the reasonableness limitation. If, however, the participant makes a Section 83(b) election, the
dividends will be treated as dividends and taxable as ordinary income to the participant, but will not be deductible by the Company.

 
Other Stock-Based Awards. The federal income tax treatment of other stock-based awards will depend on the nature and restrictions applicable to the award.
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Certain Awards Deferring or Accelerating the Receipt of Compensation. Section 409A of the Code, enacted as part of the American Jobs Creation Act of 2004,
imposes certain new requirements applicable to “nonqualified deferred compensation plans.” If a nonqualified deferred compensation plan subject to Section 409A fails to
meet, or is not operated in accordance with, these new requirements, then all compensation deferred under the plan may become immediately taxable. Stock appreciation rights
and deferred stock awards that may be granted under the 2014 Plan may constitute deferred compensation subject to the Section 409A requirements. It is the Company’s
intention that any award agreement governing awards subject to Section 409A will comply with these rules.

 
New Plan Benefits
 

The benefits that will be awarded or paid in connection with the 2014 Plan are not currently determinable, except for the grant of Options to purchase 50,000 shares of
its common stock to certain of the Company’s consultants and Options to purchase 25,000 shares of its common stock to certain of its non-executive employees. Awards
granted under the 2014 Plan are within the discretion of the committee and the committee has not determined any future awards or who might receive them.

 
The Options are nonqualifying stock options with a term of 10 years and an exercise price of $1.94 per share. The Options vest in 12 equal quarterly installments, on

the last day of each quarter commencing with December 31, 2020, except that the Options may not be exercised unless the increase in shares under the 2014 Plan has been
approved. The Options were granted in consideration of services to be provided by the consultants and employees.

 
Required Vote and Recommendation
 

Approval of the 2014 Plan Proposal requires the affirmative vote of a majority of the issued and outstanding shares of the Company’s common stock, represented in
person or by proxy at the meeting and entitled to vote thereon.

 
THE BOARD RECOMMENDS THAT YOU VOTE “FOR” THE 2014 PLAN PROPOSAL.

 
 24  

 
 

THE ESPP PROPOSAL
 

The ESPP is a benefit that the Company makes broadly available to its employees and employees of certain of its subsidiaries that allows them to purchase shares of
the Company’s common stock at a discount. On March 12, 2020 the Board approved an amendment to the ESPP to increase the total number of shares authorized for employee
purchase under the ESPP by 500,000 shares, from 250,000 shares to 750,000 shares. Stockholder approval of this increase is required for the ESPP to qualify as an employee
stock purchase plan under Section 423 of the Code. Under Section 423, the increase must be approved within 12 months before or after adoption of the amendment by the
Board. Accordingly, at the Special Meeting, stockholders will vote on a proposal to ratify and approve this amendment and the actions of the Board in connection therewith.

 
The Company’s executive officers generally are permitted to participate in the ESPP, unless excluded as “highly compensated employees” or otherwise as described

below, and therefore they have a substantial interest in this proposal.
 
The form of the amended and restated ESPP is attached as Annex B to this proxy statement.
 

Resubmission of the ESPP Proposal
 

As described above, the ESPP Proposal was previously submitted for consideration by the Company’s stockholders at the 2020 Annual Meeting. At the meeting, the
Company determined that this proposal received the requisite number of votes for approval. As part of this determination, broker non-votes were treated as having no effect on
the outcome of this proposal. However, following the 2020 Annual Meeting, the Company received a class action complaint in which it was alleged that, under the voting
standard contained in the Company’s bylaws, broker non-votes should have been treated as a vote “AGAINST” this proposal. If the broker non-votes were treated as a vote
“AGAINST,” this proposal would not have been approved at the 2020 Annual Meeting.

 
The Company does not believe it is clear that the prior approval of the ESPP Proposal is invalid or otherwise ineffective. However, on January 5, 2021, the Board

determined that, in order to avoid any uncertainty and to avoid the cost and expense of further litigation of the issue, it would be advisable and in the best interests of the
Company and its stockholders to re-submit this proposal to the Company’s stockholders for ratification and approval. Accordingly, the ESPP Proposal is being submitted to the
Company’s stockholders for consideration at the Special Meeting.

 
Reasons for the Amendment to the ESPP
 

The Company believes that the ESPP is an essential tool that helps it compete for talent in the labor markets in which it operates. The Company also believes the ESPP
is a crucial element in rewarding and encouraging current employees that promotes stock ownership by employees, which aligns their interests with those of the Company’s
stockholders.

 
Therefore, increasing the number of shares available under the ESPP would be appropriate to help the Company meet the goals of its compensation strategy. The



Board believes that the interests of the Company and its stockholders will be advanced if the Company can continue to offer employees the opportunity to acquire or increase
their ownership interests in the Company.

 
In addition, of the 500,000 additional shares subject to stockholder ratification and approval pursuant to the ESPP Proposal, 139,327 shares already have been issued

under the ESPP. If the ESPP Proposal is not approved, the Company and the participants in the ESPP will be subject to the risk that the ESPP does not qualify as an employee
stock purchase plan within the meaning of Section 423 of the Code. Furthermore, if the ESPP does not so qualify, issuances of shares under the ESPP would not be in
compliance with Nasdaq Rule 5635.
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If the ESPP Proposal is approved, 360,673 shares will remain available for issuance under the ESPP. In considering its recommendation to seek stockholder approval
for the additional shares, the Board considered the Company’s expectation that these shares would last until approximately April 2022. However, the actual number of shares
issued under the ESPP depends on the level of participation by employees and the future market price of the Company’s common stock. Because these factors are inherently
unpredictable, there can be no assurance as to the actual length of time the shares will last.

 
Summary of the ESPP
 

The following is summary of the principal features of the ESPP. The summary is qualified in its entirety by reference to the full text of the ESPP, which is set forth in
Annex B.

 
Purpose
 

The purpose of the ESPP is to encourage and enable eligible employees of the Company and certain of its subsidiaries to acquire property interests in the Company
through ownership of the Company’s common stock. The Company believes that employees who participate in the ESPP will have a closer identification with the Company by
virtue of their ability as stockholders to participate in its growth and earnings.

 
General
 

The ESPP permits eligible employees to use payroll deductions, and loans from Carver Edison Capital, LLC or its designated broker-dealer (the “Lender”), to
purchase shares of the Company’s common stock at a discount to the market price.

 
The payroll deductions accumulate over six-month Offering Periods (see “—Offering Periods” below), and the loan proceeds are disbursed on the last day of each

Offering Period. On the first day of each Offering Period, each participant in the ESPP will automatically be granted an option to purchase as many whole shares of common
stock as the participant will be able to purchase with the payroll deduction credited to his or her account during the Offering Period and with the loan proceeds if the participant
has enrolled in the loan program. At the end of the Offering Period, the total payroll deductions of all participants and amounts borrowed under the loan program are used to
purchase common stock directly from the Company at a discount to market price.

 
It is the Company’s intention that, for employees subject to U.S. tax, the ESPP will qualify as an “employee stock purchase plan” within the meaning of Section 423 of

the Code. See the section titled “—Federal Income Tax Consequences” below.
 

Eligibility
 

Any person, including any officer, who is employed by the Company or a designated subsidiary of the Company, is eligible to participate in the ESPP. Individuals are
not eligible to participate in the ESPP if they provide services as an independent contractor. The Administrator (see “— Administration” below) may determine, as to any
Offering Period, that the offer will not be extended to highly compensated employees within the meaning of Section 4l4(q) of the Code.

 
Number of Shares Offered
 

Assuming the ESPP Proposal is approved, there will be a maximum of 750,000 shares of common stock available for sale to participants under the ESPP. The shares
of common stock to be delivered to participants will be from the Company’s authorized but unissued common stock. If any option granted under the ESPP terminates without
having been exercised, the shares not purchased under such option will again become available for issuance. If the number of shares to be purchased at the end of an Offering
Period exceeds the total number of shares available under the ESPP, the Administrator will make a pro rata allocation of shares, as determined in the Administrator’s sole
discretion.
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The closing sale price of the Company’s common stock was $[●] per share on the record date, January 19, 2021.
 

Administration
 

The Plan may be administered by the Board or by a committee of the Board. The Board or such committee, as applicable, is referred to as the “Administrator.”
Presently, the ESPP is administered by the compensation committee.

 
The Administrator has the authority and responsibility for the day-to-day administration of the ESPP, which, to the extent permitted by applicable laws, it may delegate

to a sub-committee. Subject to the provisions of the ESPP, the Administrator shall have full authority, in its sole discretion, to take any actions it deems necessary or advisable
for the administration of the Plan, including, but not limited to, interpreting the ESPP and adopting rules and regulations it deems appropriate to implement the ESPP, and
making all other decisions relating to the operation of the ESPP.

 
Enrollment, Contributions and Loans
 

Eligible employees may become participants in the ESPP and the loan program by enrolling during an open enrollment period. Eligible employees enroll by
completing the appropriate forms and agreements, as directed by the Company or its designee. Following the end of each Offering Period, participants will be automatically re-
enrolled in the next Offering Period, using the same rate of payroll contributions and loan amounts in effect during the prior Offering Period, unless they request otherwise, or
they choose to withdraw from the ESPP, or their employment terminates or they are otherwise ineligible to participate, in each case, in accordance with the terms of the ESPP.

 
The amount of payroll deduction that a participant may select must be a whole percentage of at least 1%, but not more than 15%, of the participant’s cash

compensation paid through the Company’s or a designated subsidiary’s payroll system for personal services rendered during the course of employment. The aggregate amount
of the specified percentage will be deducted from the participant’s paychecks on an after-tax basis in installments each pay period during the term of the Offering Period. Payroll
deductions will begin with the first Offering Period following a participant’s enrollment, and will remain in effect for successive Offering Periods until amended or the
participant withdraws from the ESPP, in each case, in accordance with the terms of the ESPP.

 



In addition, eligible employees who have elected to participate in the loan program may borrow an amount equal to the difference between their payroll contribution
rate and the maximum allowable contribution rate under the ESPP. The loan is repaid through the sale of a portion of the shares purchased by the participant under the ESPP.

 
Offering Periods
 

An Offering Period is the period established in advance by the Administrator during which payroll deductions are collected to purchase shares under the ESPP. Unless
the Administrator determines otherwise, there are two Offering Periods that commence per year, each of approximately 6 months’ duration, with the first beginning on April 1
and the second beginning on October 1 (or the next day after such days that national stock exchanges are open for business).
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Purchase of Shares
 

Shares purchased under the ESPP will be purchased at a discounted price equal to 85% of the lower of the fair market value of the Company’s common stock on the
first day of the Offering Period or the fair market value of the Company’s common stock on the last day of the Offering period. The “fair market value” on a given date is the
last sales price (in regular trading) of the Company’s common stock as furnished by Nasdaq or any other established stock exchange for the date in question or, if no sales of
Common Stock were so furnished on that date, the last such price on the most recent preceding day on which prices were furnished.

 
Unless a participant withdraws from the ESPP, the option to purchase shares will be exercised automatically on the last day of the Offering Period for the number of

whole shares which the sum of the accumulated payroll deductions and amounts borrowed under the loan program will purchase at the applicable purchase price.
 
However, no participant will be granted an option to purchase shares of common stock under the ESPP under which the participant’s right to purchase shares accrues

at a rate that exceeds $21,250 for each calendar year. Additionally, no participant in the ESPP will be granted an option to purchase shares under the ESPP if, immediately after
the option is granted, such participant would own or hold options to purchase shares representing five percent or more of the total combined voting power or value of the
Company’s common stock.

 
Termination of Participation
 

A participant may withdraw from the ESPP, in whole but not in part, at any time before the last day of the Offering Period. If a participant withdraws from the ESPP
during an Offering Period, his or her option will be cancelled and all of the payroll deductions credited to his or her account will be refunded. In addition, if a participant’s
employment ends for any reason during an Offering Period, including due to death, his or her option will be deemed cancelled, the participant will be deemed withdrawn from
the Plan and all of the payroll deductions credited to his or her account will be refunded.

 
Non-Transferability
 

The options to purchase shares under the ESPP are not transferable. If a participant attempts to sell, pledge, assign, or transfer his or her option, the option will
immediately terminate and all of the payroll deductions credited to the participant’s account will be refunded.

 
Adjustments; Certain Transactions
 

Upon any reclassification, recapitalization, stock split (including a stock dividend) or reverse stock split, any merger, combination, consolidation, or other
reorganization, any spin-off, split-up, or similar extraordinary dividend distribution in respect of the common stock, or any exchange of common stock or other securities of the
Company, or any similar, unusual or extraordinary corporate transaction in respect of the Common Stock, then the Administrator shall equitably and proportionately adjust,
among other things, the number and type of securities that thereafter may be made the subject of options (including the specific share limits, maximums and numbers of shares
set forth in the ESPP) and the number, amount and type of securities subject to and the purchase price of any outstanding options.

 
In the event the Company or its shareholders enter into an agreement to dispose of all or substantially all of the assets or outstanding capital stock of the Company by

means of a sale, merger or reorganization in which the Company will not be the surviving corporation (other than a reorganization effected primarily to change the state in
which the Company is incorporated, a merger or consolidation with a wholly-owned Subsidiary, or any other transaction in which there is no substantial change in the
shareholders of the Company or their relative stock holdings, regardless of whether the Company is the surviving corporation), in the event of a Change in Control (as defined in
the ESPP), or in the event the Company is liquidated, then all outstanding options under the ESPP shall automatically be exercised prior to the consummation of such sale,
merger, reorganization, Change in Control or liquidation (which will be deemed to be the end of the Offering Period in such case).
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Amendment and Termination
 

The Board may from time to time amend or terminate the ESPP in any manner it deems necessary or advisable, except that (i) no such action shall adversely affect any
then outstanding and vested options under the ESPP unless such action is required to comply with applicable laws; (ii) the loan documents may only be amended in accordance
with their terms; and (iii) no such action of the Board shall be effective without the approval of the Company’s shareholders if such approval is required by applicable laws.
Upon the termination of the ESPP, the balance all of the payroll deductions credited to the participant’s account will be refunded.

 
As discussed above, in order to avoid any uncertainty as to whether the amendment to the ESPP increasing the shares available thereunder from 250,000 shares to

750,000 shares was valid and effective and in compliance with Section 423 of the Code, the Company has determined to re-submit the ESPP Proposal to the Company’s
stockholders for ratification and approval at the Special Meeting.

 
Federal Income Tax Consequences
 

The following discussion of the federal income tax consequences of participation in the ESPP is only a summary of the general rules applicable to the grant and
exercise of options under the plan and does not give specific details or cover, among other things, state, local and foreign tax treatment of participation in the plan. The
information contained in this section is based on present law and regulations, which are subject to being changed prospectively or retroactively.

 
The ESPP is intended to be an employee stock purchase plan within the meaning of Section 423. The ESPP also authorizes the grant of rights to purchase Stock that do

not qualify under Section 423 pursuant to the non-423 plan. Under an employee stock purchase plan that qualifies under Section 423, no taxable income will be recognized by a
participant, and no deductions will be allowable to the Company, upon either the grant or the exercise of the options. Taxable income will not be recognized until there is a sale
or other disposition of the shares acquired under the ESPP or in the event the participant should die while still owning the purchased shares.

 
If the participant sells or otherwise disposes of the purchased shares within two years after the start date of the offering period in which the shares were acquired or

within one year after the actual purchase date of those shares, then the participant generally will recognize ordinary income in the year of sale or disposition equal to the amount
by which the fair market value of the shares on the purchase date exceeded the purchase price paid for those shares, and the Company will be entitled to an income tax
deduction, for the taxable year in which such disposition occurs equal in an amount equal to such excess. The amount of this ordinary income will be added to the participant’s



basis in the shares, and any resulting gain or loss recognized upon the sale or disposition will be a capital gain or loss. If the shares have been held for more than one year since
the date of purchase, the gain or loss will be long-term.

 
If the participant sells or disposes of the purchased shares more than two years after the start date of the offering period in which the Shares were acquired and more

than one year after the actual purchase date of those shares, then the participant generally will recognize ordinary income in the year of sale or disposition equal to the lesser of
(a) the amount by which the fair market value of the shares on the sale or disposition date exceeded the purchase price paid for those shares, or (b) 15% of the fair market value
of the shares on the start date of that offering period. Any additional gain upon the disposition will be taxed as a long-term capital gain. Alternatively, if the fair market value of
the shares on the date of the sale or disposition is less than the purchase price, there will be no ordinary income and any loss recognized will be a long-term capital loss. The
Company will not be entitled to an income tax deduction with respect to such disposition.

 
If the participant still owns the purchased shares at the time of death, the lesser of (i) the amount by which the fair market value of the shares on the date of death

exceeds the purchase price or (ii) 15% of the fair market value of the shares on the start date of the offering period in which those shares were acquired will constitute ordinary
income in the year of death.
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New Plan Benefits
 

The benefits that will be awarded or paid in connection with the ESPP are not currently determinable. Because benefits under the ESPP will depend on employees’
elections to participate and the fair market value of the common stock at various future dates, it is not possible to determine the benefits that will be received by employees if the
increase in shares under the ESPP is approved by the Company’s stockholders. Non-employee directors and consultants are not eligible to participate in the ESPP.

 
Of the 500,000 additional shares subject to stockholder ratification and approval pursuant to the ESPP Proposal, 139,327 shares already have been issued under the

ESPP, including 6,258 shares to Dennis M. McGrath, the Company’s President and Chief Financial Officer, 11,988 shares to Brian J. deGuzman, M.D., the Company’s Chief
Medical Officer, 18,246 shares to all of the Company’s executive officers as a group, and 121,081 shares to all of the Company’s non-executive employees as a group.

 
Required Vote and Recommendation
 

Approval of the ESPP Proposal requires the affirmative vote of a majority of the issued and outstanding shares of the Company’s common stock, represented in person
or by proxy at the meeting and entitled to vote thereon.

 
THE BOARD RECOMMENDS THAT YOU VOTE “FOR” THE ESPP PROPOSAL.

 
 30  

 
 

ADJOURNMENT PROPOSAL
 

At the Special Meeting, if necessary, stockholders will vote on the Adjournment Proposal. If the Adjournment Proposal is adopted, the Board will have the discretion
to adjourn the Special Meeting to a later date or dates to permit further solicitation of proxies in the event that there are not sufficient votes at the time of the Special Meeting to
approve the other proposals. It is possible for the Company to obtain sufficient votes to approve the Adjournment Proposal but not receive sufficient votes to approve the other
proposals. In such a situation, the Company could adjourn the meeting for any number of days or hours as permitted under applicable law and attempt to solicit additional votes
in favor of such other proposals.

 
In addition to an adjournment of the Special Meeting upon approval of the Adjournment Proposal, if a quorum is not present at the Special Meeting, the Company’s

bylaws allow the Special Meeting to be adjourned for the purpose of obtaining a quorum. Any such adjournment may be made without notice, other than the announcement
made at the Special Meeting, by the affirmative vote of a majority of the shares of common stock present in person or by proxy and entitled to vote at the Special Meeting. The
Board also is empowered under Delaware law to postpone the meeting at any time prior to the meeting being called to order. In such event, the Company would issue a press
release and take such other steps as it believes are necessary and practical in the circumstances to inform its stockholders of the postponement.

 
If the stockholders approve the Adjournment Proposal, and the Special Meeting is adjourned, the Company expects to use the additional time to solicit additional

proxies in favor of the other proposals. Among other things, approval of the Adjournment Proposal could mean that, even if a majority of the Company’s common stock has
been voted against the other proposals, the Company could adjourn the Special Meeting without a vote on the other proposals, and seek to convince the holders of those shares
to change their votes.

 
The Adjournment Proposal will only be presented at the Special Meeting if there are not sufficient votes represented in person or by proxy for the other proposals. If

the Adjournment Proposal is presented at the Special Meeting and is not approved, the Company may not be able to adjourn the Special Meeting to a later date. As a result, the
Company may be prevented from obtaining ratification and/or approval of the other matters.

 
Required Vote and Recommendation
 

Approval of the Adjournment Proposal requires the affirmative vote of a majority of the issued and outstanding shares of the Company’s common stock, represented in
person or by proxy at the meeting and entitled to vote thereon.

 
THE BOARD RECOMMENDS THAT YOU VOTE “FOR” THE ADJOURNMENT PROPOSAL.
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EXECUTIVE COMPENSATION
 

Summary Compensation Table
 

The following table sets forth all compensation of the Company’s named executive officers for the fiscal years ended December 31, 2020 and 2019.
 

Named Executive
Officer/Principal Position  Year   Salary   

Stock
Awards(4)  

Option
Awards(4)  Bonus(5)   

All Other
Compensation  Total  

Lishan Aklog, M.D.(1)   2020  $ 431,000  $ 510,000  $ —  $ 215,500  $ 39,800(6) $ 1,196,300 
Chairman of the Board and
Chief Executive Officer   2019  $ 431,000  $ 212,000  $ —  $ 215,500  $ 31,350(6) $ 889,850 



Dennis M. McGrath(2)   2020  $ 345,000  $ 510,000  $ —  $ —  $ 200(7) $ 855,200 
President, Chief Financial Officer and Corporate
Secretary   2019  $ 345,000  $ 530,000  $ —  $ 172,500  $ —  $ 1,047,500 

Brian J. deGuzman, M.D.(3)   2020  $ 305,000  $ —  $ 63,500  $ —  $ 200(8) $ 368,700 
Chief Medical Officer   2019  $ 305,000  $ —  $ 47,720  $ 122,000  $ 28,313(8) $ 503,033 

 
(1) Effective November 1, 2014, the Company entered into a five-year employment agreement with Lishan Aklog, M.D. to serve as its Chief Executive Officer. The employment

agreement was amended and restated on March 15, 2019 in order to, among other things, extend the term through March 15, 2022. Under the employment agreement, since
August 2018, Dr. Aklog has earned an annual base salary of $431,000. Additionally, Dr. Aklog’s employment agreement provides for a guaranteed annual bonus equal to
50% of base salary, payable on January 1 of each year, as well as eligibility to earn additional discretionary annual performance bonuses as determined by the compensation
committee.

  
(2) On March 20, 2017, the Company entered into a two-year employment agreement with Dennis M. McGrath, to serve as the Company’s Executive Vice President and Chief

Financial Officer. The employment agreement was amended and restated on March 15, 2019 in order to, among other things, extend the term through March 15, 2022 and
provide for Mr. McGrath to serve as the Company’s President. Under the employment agreement, since August 2018, Mr. McGrath has earned an annual base salary of
$345,000. Additionally, Mr. McGrath’s employment agreement provides for a discretionary annual performance bonus with a target of 50% of the then current annual base
salary, based upon his performance and the Company’s performance over the preceding year, as determined by the compensation committee.

  
(3) Effective July 1, 2016, the Company entered into a five-year employment agreement with Brian J. deGuzman, M.D. to serve as the Company’s Chief Medical Officer. On

February 14, 2020, the initial employment agreement was amended to clarify certain duties required by the agreement and extend the term until February 14, 2023. Under
the employment agreement, Dr. deGuzman earned an annual base salary of $295,000 through August 15, 2018. Since August 2018, Dr. deGuzman has earned an annual
base salary of $305,000. Additionally, Dr. deGuzman’s employment agreement provides for a discretionary annual performance bonus with a target of 40% of the then
current annual base salary, based upon his performance and the Company’s performance over the preceding year, as determined by the compensation committee.
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(4) The amounts reported under “Stock Awards” and “Option Awards” are the estimated grant date fair value of restricted stock and stock options granted during the respective
year, as presented in “—Outstanding Equity Awards at Fiscal Year End” below, with such amount as determined under the provisions of Financial Accounting Standards
Board (“FASB”) Accounting Standard Codification (“ASC”) Topic 718 (“ASC 718”), with respect to accounting for stock-based compensation expense. Such estimated fair
value amounts do not necessarily correspond to the potential actual value realized of such stock options. The assumptions made in computing the estimated fair value of such
stock options will be disclosed in the notes to the Company’s consolidated financial statements for the fiscal year ended December 31, 2020.

  
(5) On February 8, 2020, the compensation committee authorized the payment of Dr. Aklog’s guaranteed bonus for 2019 and the payment of a discretionary bonus for 2019 to

each of Dr. Aklog, Mr. McGrath and Dr. deGuzman in the amounts of $215,500, $172,500 and $122,000, respectively, with such amounts consistent with their respective
employment agreements, each as described herein. As of the date of this proxy statement, the compensation committee has not yet authorized the payment of any
discretionary bonuses for 2020 to Dr. Aklog, Mr. McGrath and Dr. deGuzman. The Company expects that the determination of any such discretionary bonuses will be made
in February 2021 in accordance with their respective employment agreements, as described elsewhere in this proxy statement. In addition to any discretionary bonus, Dr.
Aklog will receive a guaranteed bonus for 2020 equal to 50% of his base salary, or $215,500.

  
(6) The amount includes $25,200 and $19,950 in 2020 and 2019, respectively, for transportation reimbursement, $14,400 and $11,400 in 2020 and 2019, respectively, for

reimbursement of membership fees to a club facility where the Company frequently engages and hosts potential customers, vendors, bankers, and other Company related
personnel for the benefit of Company related business, and $200 in 2020 for reimbursement of personal communication and connectivity expenses.

  
(7) The amount includes $200 in 2020 for reimbursement of personal communication and connectivity expenses.
  
(8) The amount includes $200 in 2020 for reimbursement of personal communication and connectivity expenses and $28,313 in 2019 for reimbursement of relocation expenses.
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Outstanding Equity Awards at Fiscal Year End
 

The following table presents information regarding the outstanding stock options held by the Company’s named executive officers at December 31, 2020.
 

  Stock Option Grants   Stock Awards  

Name  

Number
of

Securities
Underlying

Stock
Options –

Exercisable(1)   

Number
of

Securities
Underlying

Stock
Options –

Unexercisable(1)   
Stock Option
Exercise Price   

Stock Option
Expiration Date  

Number of Shares
or Units of Stock
That Have Not

Vested(1)   

Market Value of
Shares of Units of
Stock That Have

Not Vested  
Lishan Aklog, M.D.   278,726   —  $ 5.00  Apr. 27, 2026        
   195,108   —  $ 2.01  Feb. 13, 2028        
                 383,333  $ 812,666 
Dennis M. McGrath   250,000   —  $ 5.95  Mar. 19, 2027        
   195,108   —  $ 2.01  Feb. 13, 2028        
                 583,333  $ 1,236,666 
Brian J. deGuzman,
M.D.   278,726   —  $ 5.00  Apr. 27, 2026        
   100,000   —  $ 2.01  Feb. 13, 2028        

   66,668   33,332   1.00  
Mar. 6, 2029

        
   12,501   37,499  $ 2.19  Apr. 30, 2030        
 
(1) See “Employment Agreements” below for a description of the equity awards held by the named executive officers, including the vesting schedules.
 

Although the Company does not have a formal policy with respect to the grant of equity incentive compensation awards to the Company’s named executive officers, or
any formal equity ownership guidelines applicable to them, the Company believes granting equity incentive compensation to its named executive officers provides a strong link
to its long-term performance, creates an ownership culture, and aligns the interests of its named executive officers with the stockholders of the Company. Accordingly, the



Board periodically reviews the equity incentive compensation of the Company’s named executive officers and, from time to time, may grant equity incentive compensation to
them in the form of additional stock options, restricted stock awards, and/or other equity incentive awards.

 
401(k) Retirement Plan
 

The Company maintains a 401(k) retirement plan intended to be a tax-qualified defined contribution plan under Section 401(k) of the Code. In general, all of the
Company’s employees are eligible to participate, beginning on the first day of the month following commencement of their employment. The 401(k) plan includes a salary
deferral arrangement wherein participants may elect to reduce their current taxable salaries and wages up to the statutorily prescribed limit of $19,500 for the year ended
December 31, 2020 and $19,000 for the year ended December 31, 2019, with such amounts contributed to the 401(k) plan. Additionally, 401(k) participants aged at least 50
years old may also make an additional “catchup” contribution of up to $6,500 and $6,000 in the years ended December 31, 2020 and 2019, respectively. The Company has the
option to make discretionary matching contributions. The Company did not elect to make any discretionary matching contributions to the 401(k) plan during the years ended
December 31, 2020 and 2019.
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Employee Stock Purchase Plan
 

The Company maintains the ESPP, which is intended to be a tax-qualified plan as defined under Section 423 of the Code. The Company initially reserved 250,000
shares of common stock of the Company for issuance pursuant to the ESPP. On March 12, 2020, the board of directors authorized an additional 500,000 shares to be reserved
for issuance pursuant to the ESPP for a total of 750,000 shares reserved under the ESPP. There are two offering periods of six months under the plan each calendar year.
Participants in the plan are granted an option to purchase shares of the Company’s common stock at the beginning of each offering period, up to a maximum of $21,250 in
shares based on the fair market value at the commencement of the offering period, with purchases occurring on the last trading day of the offering period. In general, all of the
Company’s employees are eligible to participate, including the Company’s named executive officers, except that no employee may have the option to purchase shares under the
plan to the extent such employee would own or have the right to acquire more than 5% of the combined voting power or value of the Company’s shares as a result of such
option. Each participant in the plan may authorize a payroll deduction of between 1% and 15% of the employee’s salary, and, except for the Company’s named executive
officers, may participate in an accompanying loan program such that they may purchase up to the maximum number of shares per calendar year. Purchases under the plan are
made at the lower of 85% of the fair market value on the first day of the offering period and the fair market value on the last day of the offering period. In 2020, a total of
306,555 shares of common stock of the Company were issued under the ESPP, including 32,984 shares to its named executive officers, for aggregate cash proceeds of
$356,099. In 2019, a total of 82,772 shares of common stock of the Company were issued under the ESPP, including 12,704 shares to its named executive officers, for
aggregate cash proceeds of $67,436.

 
Employment Agreements
 
Lishan Aklog, M.D.
 

Effective November 1, 2014, the Company entered into a five-year employment agreement with Dr. Lishan Aklog, M.D. to serve as the Company’s Chief Executive
Officer. The employment agreement was amended and restated on March 15, 2019 in order to, among other things, extend the term through March 15, 2022. Under the
employment agreement, Dr. Aklog earned an annual base salary of $240,000 through October 31, 2015 and $295,000 through August 15, 2018. Commencing on August 16,
2018, his base salary became $431,000. Additionally, Dr. Aklog’s employment agreement provides for a guaranteed annual bonus equal to 50% of base salary, payable on
January 1 of each year, as well as eligibility to earn additional discretionary annual performance bonuses as determined by the compensation committee. Commencing March
15, 2019, Dr. Aklog began receiving a monthly allowance of $3,300 for transportation and business-related club membership expenses.

 
On February 8, 2020, the compensation committee authorized the payment of Dr. Aklog’s $215,500 guaranteed bonus for the year ended December 31, 2019. As of

the date of this proxy statement, the compensation committee has not yet authorized the payment of any discretionary bonus for 2020 to Dr. Aklog. The Company expects that
the determination of any such discretionary bonus will be made in February 2021 in accordance with Dr. Aklog’s employment agreement. In addition to any discretionary
bonus, Dr. Aklog will receive a guaranteed bonus for 2020 equal to 50% of his base salary, or $215,500.

 
On April 28, 2016, upon the consummation of the Company’s initial public offering, Dr. Aklog was granted a stock option to purchase 278,726 shares of common

stock of the Company at an exercise price of $5.00 per share, vesting as to 3/36 of the shares on July 28, 2016 and 1/36 of the shares on each successive month thereafter from
Aug 28, 2016 to April 28, 2019.

 
On February 14, 2018, the compensation committee authorized the grant to Dr. Aklog of a stock option to purchase 195,108 shares of common stock of the Company

at an exercise price of $2.01 per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of March 31, 2018 and a final vesting date of
December 31, 2020.
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On March 15, 2019, in connection with the execution of the amendment and restatement of Dr. Aklog’s employment agreement, the compensation committee granted
restricted stock awards of 200,000 shares of common stock of the Company to Dr. Aklog. The restricted stock awards vested as to one-third of the award on March 15, 2020
and the remainder vests on March 15, 2022.

 
On May 1, 2020, the compensation committee granted restricted stock awards of 250,000 shares of common stock of the Company to Dr. Aklog. The restricted stock

awards vest on May 1, 2023.
 
The restricted stock awards are subject to forfeiture in the event the executive’s employment terminates prior to vesting, except the restricted stock awards will become

immediately vested in the event of termination for “good reason” or after or within 60 days prior to a change of control (as defined in the Company’s form of indemnification
agreement).

 
If his employment is terminated by the Company without “cause” or by him with “good reason” (as such terms are defined in the employment agreement), Dr. Aklog is

entitled to receive his base salary through the date of termination and for a period of 12 months thereafter (or for 24 months thereafter, in the event the termination occurs within
60 days following a change of control), a pro rata portion of any annual bonus to which he would have been entitled, all valid expense reimbursements, health insurance
coverage for up to 12 months, valid expense reimbursements and all accrued but unused vacation pay. If his employment is terminated due to his death or disability, he will be
entitled to the same amounts, except he will only be entitled to his base salary through the date of termination and he will not be entitled to continued health insurance coverage.
If his employment is terminated by the Company with “cause” or by him without “good reason,” Dr. Aklog will be entitled only to his base salary through the date of
termination, valid expense reimbursements and certain accrued but unused vacation pay. The definition of “good reason” in the employment agreement includes, among other
things, any termination by the executive within 60 days following a change of control.

 
Dr. Aklog’s employment agreement contains provisions protecting the Company’s intellectual property and contains provisions restricting his ability to compete with

the Company during his employment and for a period of one year (or two years in the case of a change of control) thereafter. The non-compete provisions generally impose
restrictions on (i) employment or consultation with competing companies or customers, (ii) recruiting or hiring employees for a competing company and (iii) soliciting or
accepting business from the Company’s customers for a period of six months following termination, except the restrictions in clause (i) will not apply if he is terminated without



“cause” or resigns for “good reason.” Pursuant to the agreement, Dr. Aklog may serve as a consultant to, or on boards of directors of, or in any other capacity to other
companies provided they will not interfere with the performance of his duties to the Company.

 
Dennis M. McGrath
 

On March 20, 2017, the Company entered into a two year employment agreement with Dennis M. McGrath, to serve as the Company’s Executive Vice President and
Chief Financial Officer. The employment agreement was amended and restated on March 15, 2019 in order to, among other things, extend the term through March 15, 2022 and
provide for Mr. McGrath to serve as the Company’s President and Chief Financial Officer. Under the employment agreement, Mr. McGrath earned an annual base salary of
$285,000 through August 15, 2018. Commencing on August 16, 2018, his base salary became $345,000. Additionally, Mr. McGrath’s employment agreement provides for a
discretionary annual performance bonus with a target of 50% of the then current annual base salary, based upon his performance and the Company’s performance over the
preceding year, as determined by the compensation committee.

 
On February 8, 2020, the compensation committee authorized a $172,500 discretionary bonus for the year ended December 31, 2019 to Mr. McGrath. As of the date of

this proxy statement, the compensation committee has not yet authorized the payment of any discretionary bonus for 2020 to Mr. McGrath. The Company expects that the
determination of any such discretionary bonus will be made in February 2021 in accordance with Mr. McGrath’s employment agreement.
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On March 20, 2017, upon his employment on such date, Mr. McGrath was granted a stock option to purchase 250,000 shares of common stock of the Company at an
exercise price of $5.95 per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of June 30, 2017 and a final vesting date of March 31,
2020.

 
On February 14, 2018, the compensation committee authorized the grant to Mr. McGrath of a stock option to purchase 195,108 shares of common stock of the

Company at an exercise price of $2.01 per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of March 31, 2018 and a final vesting
date of December 31, 2020.

 
On March 15, 2019, in connection with the execution of the amendment and restatement of Mr. McGrath’s employment agreement and his appointment as President

and Chief Financial Officer, the compensation committee granted restricted stock awards of 500,000 shares of common stock of the Company to Mr. McGrath. The restricted
stock awards vested as to one-third of the award on March 15, 2020 and the remainder vests on March 15, 2022.

 
On May 1, 2020, the compensation committee granted restricted stock awards of 250,000 shares of common stock of the Company to Dr. Aklog. The restricted stock

awards vest on May 1, 2023.
 
The restricted stock awards are subject to forfeiture in the event the executive’s employment terminates prior to vesting, except the restricted stock awards will become

immediately vested in the event of termination for “good reason” or after or within 60 days prior to a change of control (as defined in the Company’s form of indemnification
agreement).

 
If his employment is terminated by the Company without “cause” or by him with “good reason” (as such terms are defined in the employment agreement), Mr.

McGrath is entitled to receive his base salary through the date of termination and for a period of 12 months thereafter (or for 24 months thereafter, in the event the termination
occurs within 60 days following a change of control), a pro rata portion of any annual bonus to which he would have been entitled, all valid expense reimbursements, health
insurance coverage for up to 12 months, valid expense reimbursements and all accrued but unused vacation pay. If his employment is terminated due to his death or disability,
he will be entitled to the same amounts, except he will only be entitled to his base salary through the date of termination and he will not be entitled to continued health insurance
coverage. If his employment is terminated by the Company with “cause” or by him without “good reason,” Mr. McGrath will be entitled only to his base salary through the date
of termination, valid expense reimbursements and certain accrued but unused vacation pay. The definition of “good reason” in the employment agreement includes, among other
things, any termination by the executive within 60 days following a change of control.

 
Mr. McGrath’s employment agreement contains provisions protecting the Company’s intellectual property and contains provisions restricting his ability to compete

with the Company during his employment and for a period of one year (or two years in the case of a change of control) thereafter. The non-compete provisions generally impose
restrictions on (i) employment or consultation with competing companies or customers, (ii) recruiting or hiring employees for a competing company and (iii) soliciting or
accepting business from the Company’s customers for a period of six months following termination, except the restrictions in clause (i) will not apply if he is terminated without
“cause” or resigns for “good reason.” Mr. McGrath may serve as a consultant to, or on boards of directors of other companies provided they will not interfere with the
performance of his duties to the Company.
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Brian J. deGuzman, M.D.
 

Effective July 1, 2016, the Company entered into a five-year employment agreement with Dr. Brian J. deGuzman, M.D. to serve as the Company’s Chief Medical
Officer with a base annual salary of $285,000, an initial bonus of $50,000 for services provided before the employment agreement’s effective date, and a discretionary annual
performance bonus with a target of 40% of the then current annual base salary, based upon his performance and the Company’s performance over the preceding year, as
determined by the compensation committee. On February 14, 2020, the initial employment agreement was amended to clarify certain duties required by the agreement and
extend the term until February 14, 2023.

 
On February 8, 2020, the compensation committee authorized the payment a $122,000 discretionary bonus to Dr. deGuzman. As of the date of this proxy statement,

the compensation committee has not yet authorized the payment of any discretionary bonus for 2020 to Dr. deGuzman. The Company expects that the determination of any such
discretionary bonus will be made in February 2021 in accordance with Dr. deGuzman’s employment agreements.

 
On April 28, 2016, upon the consummation of the Company’s initial public offering, Dr. deGuzman was granted a stock option to purchase 278,726 shares of common

stock of the Company at an exercise price of $5.00 per share, vesting as to 3/36 of the shares on July 28, 2016 and as to 1/36 of the shares on each successive month thereafter
from Aug 28, 2016 to April 28, 2019.

 
On February 14, 2018, the compensation committee authorized the grant to Dr. deGuzman of a stock option to purchase 100,000 shares of common stock of the

Company at an exercise price of $2.01 per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of March 31, 2018 and a final vesting
date of December 31, 2020.

 
On March 7, 2019, the compensation committee authorized the grant to Dr. deGuzman of a stock option to purchase 100,000 shares of common stock of the Company

at an exercise price of $1.00 per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of March 31, 2019 and a final vesting date of
December 31, 2021.

 
On May 1, 2020, the compensation committee authorized the grant to Dr. deGuzman of a stock option to purchase 50,000 shares of common stock of the Company at

an exercise price of $2.19 per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of June 30, 2020 and a final vesting date of March



31, 2023.
 
Upon termination of employment, unless terminated by the Company without “cause” or by Dr. deGuzman with “good reason” (as such terms are defined in the

employment agreement), Dr. deGuzman will be entitled only to his base salary through the date of termination, valid expense reimbursements and unused vacation pay. If
terminated by the Company without “cause” or by him with “good reason” (as such term are defined in the employment agreement), Dr. deGuzman is entitled to be paid his
base salary through the end of the term at the rate of 100%, valid expense reimbursements and accrued but unused vacation pay.

 
Dr. deGuzman’s employment agreement contains provisions for the protection of the Company’s intellectual property and contains non-compete restrictions in the

event of his termination other than by the Company without “cause” or by Dr. deGuzman with “good reason” (generally imposing restrictions on (i) employment or consultation
with competing companies or customers, (ii) recruiting or hiring employees for a competing company and (iii) soliciting or accepting business from the Company’s customers
for a period of six months following termination). Pursuant to the initial agreement, Dr. deGuzman may serve as a consultant to, or on boards of directors of, or in any other
capacity to other companies provided that they will not interfere with the performance of his duties to the Company. On February 14, 2020, the initial employment agreement
was amended to clarify certain duties required by the agreement including devoting all his professional efforts and full time to the affairs of the company, restricting other
business activities without the written consent of the Company and extend to the term until February 14, 2023.
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Potential Payments Upon Termination
 

As indicated above, each of Dr. Aklog, Dr. deGuzman and Mr. McGrath is entitled to a severance payment if his employment is terminated under specified
circumstances. If the Company terminates the employment of any such executive without cause, or if such executive officer terminates his employment with the Company for
good reason, each as defined in his employment agreement, such executive officer is entitled to severance compensation as follows: each of Dr. Aklog and Mr. McGrath will
receive 100% of his base salary at the time of termination from the initial date of his termination through 12 months thereafter (or for 24 months thereafter, in the event the
termination occurs within 60 days following a change of control); and Dr. deGuzman will receive 100% of his base salary at the time of termination from the initial date of his
termination through the full term of his agreement (February 14, 2023).

 
In addition, the stock options and restricted stock granted to the Company’s named executive officers will be accelerated upon the occurrence of certain non-negotiated

change of control transactions. In the event of certain negotiated change of control transactions, the compensation committee may (i) accelerate the vesting of the stock options,
or (ii) require the executive to relinquish the stock options to the Company upon the tender by the Company to the executive of cash in an amount equal to the repurchase value
of such award. Furthermore, the shares of restricted stock granted to Dr. Aklog and Mr. McGrath will become immediately vested in the event of termination for “good reason”
or after or within 60 days prior to a change of control (as defined in the Company’s form of indemnification agreement).

 
To the extent any severance or other compensation payment to any of the Company’s executive officers pursuant to an employment agreement or any other agreement

constitutes an “excess parachute payment” within the meaning of Sections 280G and 4999 of the Code, then such executive officer will receive the full amount of such
severance and other payments, or a reduced amount intended to avoid the application of Sections 280G and 4999, whichever provides the executive with the highest amount on
an after-tax basis.

 
Director Compensation
 

Directors who are also executive officers receive no additional compensation for serving as directors. Each of the Company’s non-executive directors receives an
annual retainer fee of $40,000 and an additional annual fee for service on committees of the Board, as listed below. The Company also reimburses directors for out-of-pockets
costs incurred to attend Board and committee meetings.

 
  Chair   Member  
Audit Committee  $ 20,000  $ 10,000 
Compensation Committee  $ 15,000  $ 7,500 
Nominating Committee  $ 10,000  $ 5,000 

 
The following table sets forth compensation earned during the year ended December 31, 2020 by each director who is not a named executive officer and served during

the year ended December 31, 2020.
 

  Fees   Option     
Name  Earned(1)   Awards(1)(2)   Totals  
Michael J. Glennon  $ 52,500  $ 127,000  $ 179,500 
Ronald M. Sparks  $ 65,000  $ 127,000  $ 192,000 
James L. Cox, M.D.  $ 52,500  $ 127,000  $ 179,500 
David S. Battleman, M.D.  $ 60,000  $ 127,000  $ 187,000 
David Weild IV  $ 67,500  $ 127,000  $ 194,500 
 
(1) Represents annual director fees paid. The director fees paid to each person listed are consistent with the director fees described herein above, including annual retainer and as

a member and /or chair of a committee of the Board.
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(2) The amounts reported under “Option Awards” are the estimated grant date fair value of restricted stock and stock options granted during the respective year, with such
amount as determined under the ASC 718, with respect to accounting for stock-based compensation expense. Such estimated fair value amounts do not necessarily
correspond to the potential actual value realized of such stock options. The assumptions made in computing the estimated fair value of such stock options will be disclosed in
the notes to the Company’s consolidated financial statements for the fiscal year ended December 31, 2020.

 
The following table presents information as of December 31, 2020 regarding the outstanding stock options held by each director who is not a named executive officer

and who served during the year ended December 31, 2020.
 

  Stock Option Grants  

  

Number 
of 

Securities 
Underlying 

Stock 
Options 

Exercisable   

Number
of

Securities
Underlying

Stock
Options

Unexercisable   

 
Stock

Option
Exercise

Price   

Stock
Option

Expiration
Date  



Michael J. Glennon
  278,726   —  $ 5.00   

Apr. 27, 2026
 

   100,000   —  $ 2.01   Feb. 13, 2028 
   133,336   66,664  $ 1.00   Mar. 16, 2029 
   24,999   75,001  $ 2.19   Apr. 30, 2030 
Ronald M. Sparks   97,554   —  $ 5.00   Apr. 27, 2026 
   100,000   —  $ 2.01   Feb. 13, 2028 
   133,336   66,664  $ 1.00   Mar. 6, 2029 
   24,999   75,001  $ 2.19   Apr. 30, 2030 
Dr. James L. Cox, M.D.   97,554   —  $ 5.00   Apr. 27, 2026 
   100,000   —  $ 2.01   Feb. 13, 2028 
   133,336   66,664  $ 1.00   Mar. 6, 2029 
   24,999   75,001  $ 2.19   Apr. 30, 2030 
Dr. David S. Battleman, M.D.   33,334   6,666  $ 2.98   Aug. 1, 2028 
   100,000   —  $ 2.01   Feb. 13, 2028 
   133,336   66,664  $ 1.00   Mar. 6, 2029 
   24,999   75,001  $ 2.19   Apr. 30, 2030 
David Weild IV   97,554   —  $ 5.00   Apr. 27, 2026 
   100,000   —  $ 2.01   Feb. 13, 2028 
   133,336   66,664  $ 1.00   Mar. 6, 2029 
   24,999   75,001  $ 2.19   Apr. 30, 2030 

 
On April 28, 2016, upon the consummation of the Company’s initial public offering, each of each of Mr. Sparks, Dr. Cox and Mr. Weild was granted a stock option to

purchase 97,554 shares of common stock of the Company, and Mr. Glennon was granted a stock option to purchase 278,726 shares of common stock of the Company, in each
case at an exercise price of $5.00 per share, vesting as to 3/36 of the shares on July 28, 2016 and as to 1/36 of the shares on each successive month thereafter from August 28,
2016 to April 28, 2019.

 
On August 2, 2017, David S. Battleman, M.D. was granted a stock option to purchase 40,000 shares of common stock of the Company at an exercise price of $2.98

per share, vesting ratably on a quarterly basis over a three year period with an initial vesting date of September 30, 2017 and a final vesting date of June 30, 2020.
 
On February 14, 2018, the compensation committee authorized the grant to each of Mr. Glennon, Mr. Sparks, Dr. Cox, Dr. Battleman and Mr. Weild of a stock option

to purchase 100,000 shares of common stock of the Company at an exercise price of $2.01 per share, vesting ratably on a quarterly basis over a three year period with an initial
vesting date of March 31, 2018 and a final vesting date of December 31, 2020.

 
On March 7, 2019, the compensation committee authorized the grant to each of Mr. Glennon, Mr. Sparks, Dr. Cox, Dr. Battleman, and Mr. Weild of a stock option to

purchase 200,000 shares of common stock of the Company at an exercise price of $1.00 per share, vesting ratably on a quarterly basis over a three year period with an initial
vesting date of March 31, 2019 and a final vesting date of December 31, 2021.

 
On May 1, 2020, the compensation committee authorized the grant to each of Mr. Glennon, Mr. Sparks, Dr. Cox, Dr. Battleman, and Mr. Weild of a stock option to

purchase 100,000 shares of common stock of the Company at an exercise price of $2.19 per share, vesting ratably on a quarterly basis over a three year period with an initial
vesting date of June 30, 2020 and a final vesting date of March 31, 2023.
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SECURITY OWNERSHIP OF CERTAIN BENEFICIAL OWNERS
 

Security Ownership of Certain Beneficial Owners
 

The following table sets forth information regarding the beneficial ownership of the Company’s common stock as of January 15, 2021, by:
 

 ● each person known by the Company to be the beneficial owner of more than 5% of the Company’s outstanding shares of common stock;
   
 ● each of the Company’s officers and directors; and
   
 ● all of the Company’s officers and directors as a group.

 
The beneficial ownership of each person was calculated based on 71,904,269 shares of the Company’s common stock outstanding as of January 15, 2021. Except as

otherwise indicated, the Company believes all persons named in the table below have sole voting and investment power with respect to all the shares of common stock
beneficially owned by them.

 

Name and Address of Beneficial Owner(1)  

Amount
and

Nature of
Beneficial Ownership   

Percent
of Class  

Directors and Officers:         
Lishan Aklog, M.D.   8,506,996(2)  11.4%
Dennis M. McGrath   1,255,652(3)  1.7%
Michael J. Glennon   537,061(4)  *%
Brian J. deGuzman, M.D.   484,039(4)  * 
Ronald M. Sparks   355,889(5)  * 
James L. Cox, M.D.   355,889(5)  * 

David S. Battleman, M.D.
  298,335(5)  * 

David Weild IV   355,889(5)  * 
All directors and executive officers as a group (eight individuals)   12,149,750   15.6%

5% Stockholders:         
Pavilion Venture Partners LLC   6,534,855(6)  8.8%
Matthew Sirovich   5,539,750(7)  7.5%

 
* Represents less than one percent of class.
  
(1) The business address of each of the individuals is One Grand Central Place, 60 E. 42nd Street, Suite 4600, New York, New York 10165, unless otherwise indicated.

  



(2) Includes: (i) 4,456,570 shares of common stock and 2,078,285 shares of common stock issuable upon the potential exercise of Series Z Warrants held by Pavilion Venture
Partners LLC (“PVP”), of which Dr. Aklog is a member and sole manager, and, accordingly, he is deemed to have voting and dispositive power over such shares held by
PVP; (ii) 20,000 shares of common stock and 10,000 shares of common stock issuable upon the potential exercise of Series Z Warrants held by HCFP/AG LLC, of which Dr.
Aklog is a co-manager, and, accordingly, he is deemed to have joint voting and dispositive power over such shares and Series Z Warrants held by HCFP/AG LLC; (iii)
1,102,996 shares of common stock and 365,311 shares of common stock issuable upon the potential exercise of Series Z Warrants held by Dr. Aklog and his children; and
(iv) 473,834 shares of common stock issuable upon the potential exercise of stock options granted to Dr. Aklog which have vested or are expected to vest within sixty days as
of January 15, 2021. Notwithstanding the foregoing, Dr. Aklog disclaims beneficial ownership of the shares of common stock and Series Z Warrants held by PVP and
HCFP/AG LLC, except to the extent of his proportionate pecuniary interest therein.
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(3) Includes 798,544 shares of common stock held by Mr. McGrath, 445,108 shares of common stock issuable upon the potential exercise of stock options granted to Mr.
McGrath which have vested and are expected to vest within sixty days as of January 15, 2021, and 12,000 shares of common stock issuable upon the potential exercise of
Series Z Warrants held by Mr. McGrath.

  
(4) Includes 537,061 and 484,039 shares of common stock issuable upon the potential exercise of stock options granted to Mr. Glennon and Dr. deGuzman, respectively, which

have vested and are expected to vest within sixty days as of January 15, 2021. Also includes 26,144 share of common stock held by Dr. deGuzman.
  
(5) Includes 355,889 shares of common stock issuable upon the potential exercise of stock options granted to each of Mr. Sparks, Dr. Cox, and Mr. Weild, and 298,335 shares of

common stock issuable upon the potential exercise of stock options granted to Dr. Battleman, each of which have vested and are expected to vest within sixty days as of
January 15, 2021.

  
(6) Includes 4,456,570 shares of common stock and 2,078,285 shares of common stock issuable upon the potential exercise of Series Z Warrants. The business address of PVP is

10 Hickory Pine Court, Purchase, New York 10577.
  
(7) Includes (i) 1,938,297 shares of common stock, 458,257 shares of common stock issuable upon the potential exercise of Series Z Warrants held by Mr. Sirovich, (ii)

1,027,744 shares of common stock and 857,452 shares of common stock issuable upon the potential exercise of Series Z Warrants held by The Sirovich Family Charitable
Foundation, an entity controlled by Mr. Sirovich, and (iii) 792,000 shares of common stock and 466,000 shares of common stock issuable upon the potential exercise of
Series Z Warrants held by The Boomer Fund, L.P., an entity controlled by Mr. Sirovich. The business address of Mr. Sirovich is c/o Scopia Capital Management LP, 152
West 57th Street, 33rd Floor, New York, New York 10019.

 
Equity Compensation Plans
 

As of December 31, 2020, the Company had the following compensation plans (including individual compensation arrangements) under which equity securities were
authorized for issuance:

 

Plan category  

Number of
securities

to be issued
upon

exercise of
outstanding

options,
warrants and

rights   

Weighted-
average

exercise price
of

outstanding
options,

warrants and
rights   

Number of
securities
remaining

available for
future

issuance
under
equity

compensation
plans

(excluding
securities
reflected

in column (a))  
  (a)   (b)   (c)  
Equity compensation plans approved by security holders   6,297,675  $ 2.32   3,406(1)

Equity compensation plans not approved by security holders(2)   500,854  $ 5.47     
Total   6,798,529  $ 2.55   —(1)

 
(1) Represents 3,406 shares of common stock available for issuance under the 2014 Plan and no shares of common stock available for issuance under the ESPP. These amounts

exclude the 2,000,000 additional shares under the 2014 Plan subject to stockholder ratification and approval pursuant to the 2014 Plan Proposal and 500,000 additional shares
under the ESPP subject to stockholder ratification and approval pursuant to the ESPP Proposal, and do not take into account the 75,000 shares issuable upon exercise of the
Options subject to ratification and approval under the 2014 Plan Proposal.

  
(2) Represents: (i) 83,618 stock options issued to each of Dr. Aklog, Mr. Glennon, and Dr. deGuzman, on April 28, 2016, which were in excess of the then-effective annual grant

limit of 195,108 shares within the 2014 Plan; and (ii) 250,000 stock options issued to Mr. McGrath upon commencement of his employment with the Company on March 20,
2017.
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DISCRETIONARY VOTING OF PROXIES ON OTHER MATTERS
 

The Company does not intend to bring before the Special Meeting any matters other than those specified in the Notice of the Special Meeting, and the Company does
not know of any business which persons other than the Board intend to present at the Special Meeting. Should any business requiring a vote of the stockholders, which is not
specified in the notice, properly come before the Special Meeting, the proxy holders specified in this proxy statement and in the accompanying proxy card intend to vote the
shares represented by them in accordance with their best judgment.

 
STOCKHOLDER PROPOSALS AND NOMINATIONS

 
The Company intends to hold its 2021 annual meeting of stockholders on July 21, 2021. A proposal that a stockholder intends to present at the 2021 annual meeting of

stockholders and wishes to be considered for inclusion in the Company’s proxy materials must be received no later than February 11, 2021. All proposals must comply with
Rule 14a-8 under the Exchange Act.

 



The Company’s bylaws contain provisions intended to promote the efficient functioning of stockholder meetings. Some of the provisions require advance notice to the
Company of stockholder proposals or director nominations to be considered at an annual meeting. Under the Company’s bylaws, in order to properly bring stockholder
proposals or director nominations before an annual meeting, even if the stockholder does not intend to include such proposal in the Company’s proxy materials, the stockholder
must deliver written notice of such proposal or nomination to the Secretary not less than 60 days nor more than 90 days prior to the meeting; provided, however, that in the
event that less than 70 days’ notice or prior public disclosure of the date of the annual meeting is given or made to stockholders, notice by a stockholder, to be timely, must be
received no later than the close of business on the 10th day following the day on which such notice of the date of the annual meeting was mailed or such public disclosure was
made. Accordingly, for the 2021 annual meeting of stockholders, this notice must be received no earlier than April 22, 2021 and no later than May 22, 2021. A notice of a
stockholder proposal or director nomination must include the information set forth in the Company’s bylaws. Stockholder proposals and director nominations should be
addressed to Secretary, PAVmed Inc., One Grand Central Place, Suite 4600, New York, New York 10165.

 
Dated January [●], 2021
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ANNEX A
 

PAVmed Inc.
 

Fourth Amended and Restated 2014 Long-Term Incentive Equity Plan
 

Section 1. Purpose; Definitions.
 

1.1. Purpose. The purpose of the PAVmed Inc. 2014 Long-Term Incentive Equity Plan (“Plan”) is to enable the Company to offer to its employees, officers, directors
and consultants whose past, present and/or potential future contributions to the Company and its Subsidiaries have been, are or will be important to the success of the Company,
an opportunity to acquire a proprietary interest in the Company. The various types of long-term incentive awards that may be provided under the Plan will enable the Company
to respond to changes in compensation practices, tax laws, accounting regulations and the size and diversity of its businesses.

 
1.2. Definitions. For purposes of the Plan, the following terms shall be defined as set forth below:
 
(a) “Agreement” means the agreement between the Company and the Holder, or such other document as may be determined by the Committee, setting forth the terms

and conditions of an award under the Plan.
 
(b) “Board” means the Board of Directors of the Company.
 
(c) “Code” means the Internal Revenue Code of 1986, as amended from time to time.
 
(d) “Committee” means the committee of the Board designated to administer the Plan as provided in Section 2.1. If no Committee is so designated, then all references

in this Plan to “Committee” shall mean the Board.
 
(e) “Common Stock” means the Common Stock of the Company, par value $0.001 per share.
 
(f) “Company” means PAVmed Inc., a corporation organized under the laws of the State of Delaware.
 
(g) “Disability” means physical or mental impairment as determined under procedures established by the Committee for purposes of the Plan.
 
(h) “Effective Date” means the date determined pursuant to Section 11.1.
 
(i) “Fair Market Value,” unless otherwise required by any applicable provision of the Code or any regulations issued thereunder, means, as of any given date: (i) if the

Common Stock is listed on a national securities exchange or The Nasdaq Stock Market, LLC (“Nasdaq”) or is traded on the OTC Bulletin Board (“OTC”), the last sale price of
the Common Stock in the principal trading market for the Common Stock on such date, as reported by the exchange, Nasdaq or OTC, as the case may be; (ii) if the fair market
value of the Common Stock cannot be determined pursuant to clause (i) above, such price as the Committee shall determine, in good faith.

 
(j) “Holder” means a person who has received an award under the Plan.
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(k) “Incentive Stock Option” means any Stock Option intended to be and designated as an “incentive stock option” within the meaning of Section 422 of the Code.
 
(l) “Non-qualified Stock Option” means any Stock Option that is not an Incentive Stock Option.
 
(m) “Normal Retirement” means retirement from active employment with the Company or any Subsidiary on or after such age which may be designated by the

Committee as “retirement age” for any particular Holder. If no age is designated, it shall be 65.
 
(n) “Other Stock-Based Award” means an award under Section 9 that is valued in whole or in part by reference to, or is otherwise based upon, Common Stock.
 
(o) “Parent” means any present or future “parent corporation” of the Company, as such term is defined in Section 424(e) of the Code.
 
(p) “Plan” means the PAVmed Inc. 2014 Long-Term Incentive Equity Plan, as hereinafter amended from time to time.
 
(q) “Repurchase Value” shall mean the Fair Market Value if the award to be settled under Section 2.2(e) or repurchased under Section 5.2(k) or 9.2 is comprised of

shares of Common Stock and the difference between Fair Market Value and the Exercise Price (if lower than Fair Market Value) if the award is a Stock Option or Stock
Appreciation Right; in each case, multiplied by the number of shares subject to the award.

 
(r) “Restricted Stock” means Common Stock received under an award made pursuant to Section 7 that is subject to restrictions under Section 7.
 
(s) “SAR Value” means the excess of the Fair Market Value (on the exercise date) over (a) the exercise price that the participant would have otherwise had to pay to

exercise the related Stock Option or (b) if a Stock Appreciation Right is granted unrelated to a Stock Option, the Fair Market Value of a share of Common Stock on the date of
grant of the Stock Appreciation Right, in either case, multiplied by the number of shares for which the Stock Appreciation Right is exercised.

 
(t) “Stock Appreciation Right” means the right to receive from the Company, without a cash payment to the Company, a number of shares of Common Stock equal to

the SAR Value divided by the Fair Market Value (on the exercise date).



 
(u) “Stock Option” or “Option” means any option to purchase shares of Common Stock which is granted pursuant to the Plan.
 
(v) “Subsidiary” means any present or future “subsidiary corporation” of the Company, as such term is defined in Section 424(f) of the Code.
 
(w) “Vest” means to become exercisable or to otherwise obtain ownership rights in an award.
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Section 2. Administration.
 

2.1. Committee Membership.  The Plan shall be administered by the Board or a Committee. If administered by a Committee, such Committee shall be composed of
at least two directors, all of whom are “outside directors” within the meaning of the regulations issued under Section 162(m) of the Code and “non-employee” directors within
the meaning of Rule 16b-3 under the Securities Exchange Act of 1934, as amended. Committee members shall serve for such term as the Board may in each case determine and
shall be subject to removal at any time by the Board.

 
2.2. Powers of Committee. The Committee shall have full authority to award, pursuant to the terms of the Plan: (i) Stock Options, (ii) Stock Appreciation Rights,

(iii) Restricted Stock, and/or (iv) Other Stock-Based Awards. For purposes of illustration and not of limitation, the Committee shall have the authority (subject to the express
provisions of this Plan):

 
(a) to select the officers, employees, directors and consultants of the Company or any Subsidiary to whom Stock Options, Stock Appreciation Rights, Restricted Stock

and/or Other Stock-Based Awards may from time to time be awarded hereunder;
 
(b) to determine the terms and conditions, not inconsistent with the terms of the Plan, of any award granted hereunder (including, but not limited to, number of shares,

share exercise price or types of consideration paid upon exercise of such options, such as other securities of the Company or other property, any restrictions or limitations, and
any vesting, exchange, surrender, cancellation, acceleration, termination, exercise or forfeiture provisions, as the Committee shall determine);

 
(c) to determine any specified performance goals or such other factors or criteria which need to be attained for the vesting of an award granted hereunder;
 
(d) to determine the terms and conditions under which awards granted hereunder are to operate on a tandem basis and/or in conjunction with or apart from other equity

awarded under this Plan and cash and non-cash awards made by the Company or any Subsidiary outside of this Plan; and
 
(e) to make payments and distributions with respect to awards (i.e., to “settle” awards) through cash payments in an amount equal to the Repurchase Value.
 
The Committee may not modify or amend any outstanding Option or Stock Appreciation Right to reduce the exercise price of such Option or Stock Appreciation

Right, as applicable, below the exercise price as of the date of grant of such Option or Stock Appreciation Right. In addition, no Option or Stock Appreciation Right may be
granted in exchange for the cancellation or surrender of an Option or Stock Appreciation Right or other award having a higher exercise price.

 
Notwithstanding anything to the contrary, the Committee shall not grant to any one Holder in any one calendar year awards for more than 10% of the total number of

Shares (as defined below) issued and available for issuance under the Plan, in the aggregate.
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2.3. Interpretation of Plan.
 
(a) Committee Authority. Subject to Section 10, the Committee shall have the authority to adopt, alter and repeal such administrative rules, guidelines and practices

governing the Plan as it shall from time to time deem advisable to interpret the terms and provisions of the Plan and any award issued under the Plan (and to determine the form
and substance of all agreements relating thereto), and to otherwise supervise the administration of the Plan. Subject to Section 10, all decisions made by the Committee pursuant
to the provisions of the Plan shall be made in the Committee’s sole discretion and shall be final and binding upon all persons, including the Company, its Subsidiaries and
Holders.

 
(b) Incentive Stock Options. Anything in the Plan to the contrary notwithstanding, no term or provision of the Plan relating to Incentive Stock Options (including but

not limited to Stock Appreciation rights granted in conjunction with an Incentive Stock Option) or any Agreement providing for Incentive Stock Options shall be interpreted,
amended or altered, nor shall any discretion or authority granted under the Plan be so exercised, so as to disqualify the Plan under Section 422 of the Code or, without the
consent of the Holder(s) affected, to disqualify any Incentive Stock Option under such Section 422.

 
Section 3. Stock Subject to Plan.
 

3.1. Number of Shares. Subject to Section 7.1(d), the total number of shares of Common Stock reserved and available for issuance under the Plan shall be 9,951,081
shares. Shares of Common Stock under the Plan (“Shares”) may consist, in whole or in part, of authorized and unissued shares or treasury shares. If any shares of Common
Stock that have been granted pursuant to a Stock Option cease to be subject to a Stock Option, or if any shares of Common Stock that are subject to any Stock Appreciation
Right, Restricted Stock award or Other Stock-Based Award granted hereunder are forfeited, or any such award otherwise terminates without a payment being made to the
Holder in the form of Common Stock, such shares shall again be available for distribution in connection with future grants and awards under the Plan. Shares of Common Stock
that are surrendered by a Holder or withheld by the Company as full or partial payment in connection with any award under the Plan, as well as any shares of Common Stock
surrendered by a Holder or withheld by the Company or one of its Subsidiaries to satisfy the tax withholding obligations related to any award under the Plan, shall not be
available for subsequent awards under the Plan.

 
3.2. Adjustment Upon Changes in Capitalization, Etc. In the event of any common stock dividend payable on shares of Common Stock, Common Stock split or

reverse split, combination or exchange of shares of Common Stock, or other extraordinary or unusual event which results in a change in the shares of Common Stock of the
Company as a whole, the Committee shall determine, in its sole discretion, whether such change equitably requires an adjustment in the terms of any award in order to prevent
dilution or enlargement of the benefits available under the Plan (including number of shares subject to the award and the exercise price) or the aggregate number of shares
reserved for issuance under the Plan. Any such adjustments will be made by the Committee, whose determination will be final, binding and conclusive.

 
Section 4. Eligibility.
 

Awards may be made or granted to employees, officers, directors and consultants who are deemed to have rendered or to be able to render significant services to the
Company or its Subsidiaries and who are deemed to have contributed or to have the potential to contribute to the success of the Company and which recipients are qualified to
receive options under the regulations governing Form S-8 registration statements under the Securities Act of 1933, as amended (“Securities Act”). No Incentive Stock Option
shall be granted to any person who is not an employee of the Company or an employee of a Subsidiary at the time of grant or so qualified as set forth in the immediately
preceding sentence. Notwithstanding the foregoing, an award may also be made or granted to a person in connection with his hiring or retention, or at any time on or after the
date he reaches an agreement (oral or written) with the Company with respect to such hiring or retention, even though it may be prior to the date the person first performs



services for the Company or its Subsidiaries; provided, however, that no portion of any such award shall vest prior to the date the person first performs such services and the
date of grant shall be deemed to be the date hiring or retention commences.
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Section 5. Stock Options.
 

5.1. Grant and Exercise. Stock Options granted under the Plan may be of two types: (i) Incentive Stock Options and (ii) Non-qualified Stock Options. Any Stock
Option granted under the Plan shall contain such terms, not inconsistent with this Plan, or with respect to Incentive Stock Options, not inconsistent with the Plan and the Code,
as the Committee may from time to time approve. The Committee shall have the authority to grant Incentive Stock Options or Non-qualified Stock Options, or both types of
Stock Options which may be granted alone or in addition to other awards granted under the Plan. To the extent that any Stock Option intended to qualify as an Incentive Stock
Option does not so qualify, it shall constitute a separate Non-qualified Stock Option.

 
5.2. Terms and Conditions. Stock Options granted under the Plan shall be subject to the following terms and conditions:
 
(a) Option Term. The term of each Stock Option shall be fixed by the Committee; provided, however, that an Incentive Stock Option may be granted only within the

ten-year period commencing from the Effective Date and may only be exercised within ten years of the date of grant (or five years in the case of an Incentive Stock Option
granted to an optionee who, at the time of grant, owns Common Stock possessing more than 10% of the total combined voting power of all classes of voting stock of the
Company (“10% Shareholder”)).

 
(b) Exercise Price. The exercise price per share of Common Stock purchasable under a Stock Option shall be determined by the Committee at the time of grant and

may not be less than 100% of the Fair Market Value on the date of grant (or, if greater, the par value of a share of Common Stock); provided, however, that the exercise price of
an Incentive Stock Option granted to a 10% Shareholder will not be less than 110% of the Fair Market Value on the date of grant.

 
(c) Exercisability. Stock Options shall be exercisable at such time or times and subject to such terms and conditions as shall be determined by the Committee. The

Committee intends generally to provide that Stock Options be exercisable only in installments, i.e., that they vest over time, typically over a four-year period. The Committee
may waive such installment exercise provisions at any time at or after the time of grant in whole or in part, based upon such factors as the Committee determines.
Notwithstanding the foregoing, in the case of an Incentive Stock Option, the aggregate Fair Market Value (on the date of grant of the Option) with respect to which Incentive
Stock Options become exercisable for the first time by a Holder during any calendar year (under all such plans of the Company and its Parent and Subsidiaries) shall not exceed
$100,000.
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(d) Method of Exercise. Subject to whatever installment, exercise and waiting period provisions are applicable in a particular case, Stock Options may be exercised in
whole or in part at any time during the term of the Option by giving written notice of exercise to the Company specifying the number of shares of Common Stock to be
purchased. Such notice shall be accompanied by payment in full of the purchase price, which shall be in cash or, if provided in the Agreement, either in shares of Common
Stock (including Restricted Stock and other contingent awards under this Plan) or partly in cash and partly in such Common Stock, or such other means which the Committee
determines are consistent with the Plan’s purpose and applicable law. Cash payments shall be made by wire transfer, certified or bank check or personal check, in each case
payable to the order of the Company; provided, however, that the Company shall not be required to deliver certificates for shares of Common Stock with respect to which an
Option is exercised until the Company has confirmed the receipt of good and available funds in payment of the purchase price thereof (except that, in the case of an exercise
arrangement approved by the Committee and described in the last sentence of this paragraph, payment may be made as soon as practicable after the exercise). The Committee
may permit a Holder to elect to pay the Exercise Price upon the exercise of a Stock Option by irrevocably authorizing a third party to sell shares of Common Stock (or a
sufficient portion of the shares) acquired upon exercise of the Stock Option and remit to the Company a sufficient portion of the sale proceeds to pay the entire Exercise Price
and any tax withholding resulting from such exercise.

 
(e) Stock Payments. Payments in the form of Common Stock shall be valued at the Fair Market Value on the date of exercise. Such payments shall be made by

delivery of stock certificates in negotiable form that are effective to transfer good and valid title thereto to the Company, free of any liens or encumbrances.
 
(f) Transferability. Except as may be set forth in the next sentence of this Section or in the Agreement, no Stock Option shall be transferable by the Holder other than

by will or by the laws of descent and distribution, and all Stock Options shall be exercisable, during the Holder’s lifetime, only by the Holder (or, to the extent of legal
incapacity or incompetency, the Holder’s guardian or legal representative). Notwithstanding the foregoing, a Holder, with the approval of the Committee, may transfer a Non-
Qualified Stock Option (i) (A) by gift, for no consideration, or (B) pursuant to a domestic relations order, in either case, to or for the benefit of the Holder’s “Immediate Family”
(as defined below), or (ii) to an entity in which the Holder and/or members of Holder’s Immediate Family own more than fifty percent of the voting interest, subject to such
limits as the Committee may establish and the execution of such documents as the Committee may require, and the transferee shall remain subject to all the terms and conditions
applicable to the Non-Qualified Stock Option prior to such transfer. The term “Immediate Family” shall mean any child, stepchild, grandchild, parent, stepparent, grandparent,
spouse, former spouse, sibling, niece, nephew, mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-law or sister-in-law, including adoptive relationships, any
person sharing the Holder’s household (other than a tenant or employee), a trust in which these persons have more than fifty percent beneficial interest, and a foundation in
which these persons (or the Holder) control the management of the assets. The Committee may, in its sole discretion, permit transfer of an Incentive Stock Option in a manner
consistent with applicable tax and securities law upon the Holder’s request.

 
 A-6  

 
 

(g) Termination by Reason of Death. If a Holder’s employment by, or association with, the Company or a Subsidiary terminates by reason of death, any Stock Option
held by such Holder, unless otherwise determined by the Committee and set forth in the Agreement, shall thereupon automatically terminate, except that the portion of such
Stock Option that has vested on the date of death may thereafter be exercised by the legal representative of the estate or by the legatee of the Holder under the will of the Holder,
for a period of one year (or such other greater or lesser period as the Committee may specify in the Agreement) from the date of such death or until the expiration of the stated
term of such Stock Option, whichever period is shorter.

 
(h) Termination by Reason of Disability. If a Holder’s employment by, or association with, the Company or any Subsidiary terminates by reason of Disability, any

Stock Option held by such Holder, unless otherwise determined by the Committee and set forth in the Agreement, shall thereupon automatically terminate, except that the
portion of such Stock Option that has vested on the date of termination may thereafter be exercised by the Holder for a period of one year (or such other greater or lesser period
as the Committee may specify in the Agreement) from the date of such termination or until the expiration of the stated term of such Stock Option, whichever period is shorter.

 
(i) Termination by Reason of Normal Retirement. Subject to the provisions of Section 12.3, if such Holder’s employment by, or association with, the Company or any

Subsidiary terminates due to Normal Retirement, any Stock Option held by such Holder, unless otherwise determined by the Committee and set forth in the Agreement, shall
thereupon automatically terminate, except that the portion of such Stock Option that has vested on the date of termination may thereafter be exercised by the Holder for a period
of one year (or such other greater or lesser period as the Committee may specify in the Agreement) from the date of such termination or until the expiration of the stated term of
such Stock Option, whichever period is shorter.

 
(j) Other Termination. Subject to the provisions of Section 12.3, if such Holder’s employment by, or association with, the Company or any Subsidiary terminates for



any reason other than death, Disability or Normal Retirement, any Stock Option held by such Holder, unless otherwise determined by the Committee and set forth in the
Agreement, shall thereupon automatically terminate, except that, if the Holder’s employment is terminated by the Company or a Subsidiary without cause, the portion of such
Stock Option that has vested on the date of termination may thereafter be exercised by the Holder for a period of three months (or such other greater or lesser period as the
Committee may specify in the Agreement) from the date of such termination or until the expiration of the stated term of such Stock Option, whichever period is shorter.

 
(k) Buyout and Settlement Provisions. The Committee may at any time, in its sole discretion, offer to repurchase a Stock Option previously granted, at a purchase price

not to exceed the Repurchase Value, based upon such terms and conditions as the Committee shall establish and communicate to the Holder at the time that such offer is made.
 
(l) Rights as Shareholder. A Holder shall have none of the rights of a Shareholder with respect to the shares subject to the Option until such shares shall be transferred

to the Holder upon the exercise of the Option.
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Section 6. Stock Appreciation Rights.
 

6.1. Grant and Exercise. Subject to the terms and conditions of the Plan, the Committee may grant Stock Appreciation Rights in tandem with an Option or alone and
unrelated to an Option. The Committee may grant Stock Appreciation Rights to participants who have been or are being granted Stock Options under the Plan as a means of
allowing such participants to exercise their Stock Options without the need to pay the exercise price in cash. In the case of a Non-qualified Stock Option, a Stock Appreciation
Right may be granted either at or after the time of the grant of such Non-qualified Stock Option. In the case of an Incentive Stock Option, a Stock Appreciation Right may be
granted only at the time of the grant of such Incentive Stock Option.

 
6.2. Terms and Conditions. Stock Appreciation Rights shall be subject to the following terms and conditions:
 
(a) Exercisability. Stock Appreciation Rights shall be exercisable as shall be determined by the Committee and set forth in the Agreement, subject, for Stock

Appreciation Rights granted in tandem with an Incentive Stock Option, to the limitations, if any, imposed by the Code with respect to related Incentive Stock Options.
 
(b) Termination. All or a portion of a Stock Appreciation Right granted in tandem with a Stock Option shall terminate and shall no longer be exercisable upon the

termination or after the exercise of the applicable portion of the related Stock Option.
 
(c) Method of Exercise. Stock Appreciation Rights shall be exercisable upon such terms and conditions as shall be determined by the Committee and set forth in the

Agreement and, for Stock Appreciation Rights granted in tandem with a Stock Option, by surrendering the applicable portion of the related Stock Option. Upon exercise of all
or a portion of a Stock Appreciation Right and, if applicable, surrender of the applicable portion of the related Stock Option, the Holder shall be entitled to receive a number of
shares of Common Stock equal to the SAR Value divided by the Fair Market Value on the date the Stock Appreciation Right is exercised.

 
(d) Shares Available Under Plan . The granting of a Stock Appreciation Right in tandem with a Stock Option shall not affect the number of shares of Common Stock

available for awards under the Plan. The number of shares available for awards under the Plan will, however, be reduced by the number of shares of Common Stock acquirable
upon exercise of the Stock Option to which such Stock Appreciation Right relates.

 
Section 7. Restricted Stock.
 

7.1. Grant. Shares of Restricted Stock may be awarded either alone or in addition to other awards granted under the Plan. The Committee shall determine the eligible
persons to whom, and the time or times at which, grants of Restricted Stock will be awarded, the number of shares to be awarded, the price (if any) to be paid by the Holder, the
time or times within which such awards may be subject to forfeiture (“Restriction Period”), the vesting schedule and rights to acceleration thereof and all other terms and
conditions of the awards.
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7.2. Terms and Conditions. Each Restricted Stock award shall be subject to the following terms and conditions:
 
(a) Certificates. Restricted Stock, when issued, will be represented by a stock certificate or certificates registered in the name of the Holder to whom such Restricted

Stock shall have been awarded. During the Restriction Period, certificates representing the Restricted Stock and any securities constituting Retained Distributions (as defined
below) shall bear a legend to the effect that ownership of the Restricted Stock (and such Retained Distributions) and the enjoyment of all rights appurtenant thereto are subject to
the restrictions, terms and conditions provided in the Plan and the Agreement. Such certificates shall be deposited by the Holder with the Company, together with stock powers
or other instruments of assignment, each endorsed in blank, which will permit transfer to the Company of all or any portion of the Restricted Stock and any securities
constituting Retained Distributions that shall be forfeited or that shall not become vested in accordance with the Plan and the Agreement.

 
(b) Rights of Holder. Restricted Stock shall constitute issued and outstanding shares of Common Stock for all corporate purposes. The Holder will have the right to

vote such Restricted Stock and to exercise all other rights, powers and privileges of a holder of Common Stock with respect to such Restricted Stock, with the exceptions that (i)
the Holder will not be entitled to delivery of the stock certificate or certificates representing such Restricted Stock until the Restriction Period shall have expired and unless all
other vesting requirements with respect thereto shall have been fulfilled; (ii) the Company will retain custody of the stock certificate or certificates representing the Restricted
Stock during the Restriction Period; (iii) the Company will retain custody of all dividends and distributions (“Retained Distributions”) made, paid or declared with respect to the
Restricted Stock (and such Retained Distributions will be subject to the same restrictions, terms and conditions as are applicable to the Restricted Stock) until such time, if ever,
as the Restricted Stock with respect to which such Retained Distributions shall have been made, paid or declared shall have become vested and with respect to which the
Restriction Period shall have expired; and (iv) a breach of any of the restrictions, terms or conditions contained in this Plan or the Agreement or otherwise established by the
Committee with respect to any Restricted Stock or Retained Distributions will cause a forfeiture of such Restricted Stock and any Retained Distributions with respect thereto.

 
(c) Vesting; Forfeiture. Upon the expiration of the Restriction Period with respect to each award of Restricted Stock and the satisfaction of any other applicable

restrictions, terms and conditions (i) all or part of such Restricted Stock shall become vested in accordance with the terms of the Agreement, and (ii) any Retained Distributions
with respect to such Restricted Stock shall become vested to the extent that the Restricted Stock related thereto shall have become vested. Any such Restricted Stock and
Retained Distributions that do not vest shall be forfeited to the Company and the Holder shall not thereafter have any rights with respect to such Restricted Stock and Retained
Distributions that shall have been so forfeited.

 
Section 8. Other Stock-Based Awards.
 

Other Stock-Based Awards may be awarded, subject to limitations under applicable law, that are denominated or payable in, valued in whole or in part by reference to,
or otherwise based on or related to, shares of Common Stock, as deemed by the Committee to be consistent with the purposes of the Plan, including, without limitation,
purchase rights, shares of Common Stock awarded which are not subject to any restrictions or conditions, convertible or exchangeable debentures, or other rights convertible
into shares of Common Stock and awards valued by reference to the value of securities of or the performance of specified Subsidiaries. These other stock-based awards may
include performance shares or options, whose award is tied to specific performance criteria. Other Stock-Based Awards may be awarded either alone or in addition to or in
tandem with any other awards under this Plan or any other plan of the Company. Each other Stock-Based Award shall be subject to such terms and conditions as may be
determined by the Committee.
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Section 9. Accelerated Vesting and Exercisability.
 

9.1. Non-Approved Transactions. If any one person, or more than one person acting as a group, acquires the ownership of stock of the Company that, together with the
stock held by such person or group, constitutes more than 50% of the total fair market value or combined voting power of the stock of the Company, and the Board does not
authorize or otherwise approve such acquisition, then the vesting periods of any and all Stock Options and other awards granted and outstanding under the Plan shall be
accelerated and all such Stock Options and awards will immediately and entirely vest, and the respective holders thereof will have the immediate right to purchase and/or receive
any and all Common Stock subject to such Stock Options and awards on the terms set forth in this Plan and the respective Agreements respecting such Stock Options and
awards. An increase in the percentage of stock owned by any one person, or persons acting as a group, as a result of a transaction in which the Company acquires its stock in
exchange for property is not treated as an acquisition of stock for purposes of this Section 9.1.

 
9.2. Approved Transactions. The Committee may, in the event of an acquisition by any one person, or more than one person acting as a group, together with

acquisitions during the 12-month period ending on the date of the most recent acquisition by such person or persons, of assets from the Company that have a total gross fair
market value equal to or more than 50% of the total gross fair market value of all of the assets of the Company immediately before such acquisition or acquisitions, or if any one
person, or more than one person acting as a group, acquires the ownership of stock of the Company that, together with the stock held by such person or group, constitutes more
than 50% of the total fair market value or combined voting power of the stock of the Company, which has been approved by the Company’s Board of Directors, (i) accelerate
the vesting of any and all Stock Options and other awards granted and outstanding under the Plan, or (ii) require a Holder of any award granted under this Plan to relinquish
such award to the Company upon the tender by the Company to Holder of cash in an amount equal to the Repurchase Value of such award. For this purpose, gross fair market
value means the value of the assets of the Company, or the value of the assets being disposed of, determined without regard to any liabilities associated with such assets.

 
9.3. Code Section 409A. Notwithstanding any provisions of this Plan or any award granted hereunder to the contrary, no acceleration shall occur with respect to any

award to the extent such acceleration would cause the Plan or an award granted hereunder to fail to comply with Code Section 409A.
 

Section 10. Amendment and Termination.
 

The Board may at any time, and from time to time, amend alter, suspend or discontinue any of the provisions of the Plan, but no amendment, alteration, suspension or
discontinuance shall be made that would impair the rights of a Holder under any Agreement theretofore entered into hereunder, without the Holder’s consent, except as set forth
in this Plan.
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Section 11. Term of Plan.
 

11.1. Effective Date. The Effective Date of the Plan shall be the date on which the Plan is adopted by the Board. Awards may be granted under the Plan at any time
after the Effective Date and before the date fixed herein for termination of the Plan; provided, however, that if the Plan is not approved by the affirmative vote of the holders of
a majority of the Common Stock cast at a duly held stockholders’ meeting at which a quorum is, either in person or by proxy, present and voting within one year from the
Effective Date, then (i) no Incentive Stock Options may be granted hereunder and (ii) all Incentive Stock Options previously granted hereunder shall be automatically converted
into Non-qualified Stock Options.

 
11.2. Termination Date. Unless terminated by the Board, this Plan shall continue to remain effective until such time as no further awards may be granted and all awards

granted under the Plan are no longer outstanding. Notwithstanding the foregoing, grants of Incentive Stock Options may be made only during the ten-year period beginning on
the Effective Date.

 
Section 12. General Provisions.
 

12.1. Written Agreements. Each award granted under the Plan shall be confirmed by, and shall be subject to the terms of, the Agreement executed by the Company and
the Holder, or such other document as may be determined by the Committee. The Committee may terminate any award made under the Plan if the Agreement relating thereto is
not executed and returned to the Company within 10 days after the Agreement has been delivered to the Holder for his or her execution.

 
12.2. Unfunded Status of Plan. The Plan is intended to constitute an “unfunded” plan for incentive and deferred compensation. With respect to any payments not yet

made to a Holder by the Company, nothing contained herein shall give any such Holder any rights that are greater than those of a general creditor of the Company.
 
12.3. Employees.
 

(a) Engaging in Competition With the Company; Solicitation of Customers and Employees; Disclosure of Confidential Information. If a Holder’s employment
with the Company or a Subsidiary is terminated for any reason whatsoever, and within 12 months after the date thereof such Holder either (i) accepts employment with any
competitor of, or otherwise engages in competition with, the Company or any of its Subsidiaries, (ii) solicits any customers or employees of the Company or any of its
Subsidiaries to do business with or render services to the Holder or any business with which the Holder becomes affiliated or to which the Holder renders services or (iii) uses
or discloses to anyone outside the Company any confidential information or material of the Company or any of its Subsidiaries in violation of the Company’s policies or any
agreement between the Holder and the Company or any of its Subsidiaries, the Committee, in its sole discretion, may require such Holder to return to the Company the
economic value of any award that was realized or obtained by such Holder at any time during the period beginning on the date that is six months prior to the date such
Holder’s employment with the Company is terminated; provided, however, that if the Holder is a resident of the State of California, such right must be exercised by the
Company for cash within six months after the date of termination of the Holder’s service to the Company or within six months after exercise of the applicable Stock Option,
whichever is later. In such event, Holder agrees to remit to the Company, in cash, an amount equal to the difference between the Fair Market Value of the Shares on the date
of termination (or the sales price of such Shares if the Shares were sold during such six month period) and the price the Holder paid the Company for such Shares.
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(b) Termination for Cause. If a Holder’s employment with the Company or a Subsidiary is terminated for cause, the Committee may, in its sole discretion, require
such Holder to return to the Company the economic value of any award that was realized or obtained by such Holder at any time during the period beginning on that date that
is six months prior to the date such Holder’s employment with the Company is terminated. In such event, Holder agrees to remit to the Company, in cash, an amount equal to
the difference between the Fair Market Value of the Shares on the date of termination (or the sales price of such Shares if the Shares were sold during such six month period)
and the price the Holder paid the Company for such Shares.

 
(c) No Right of Employment. Nothing contained in the Plan or in any award hereunder shall be deemed to confer upon any Holder who is an employee of the

Company or any Subsidiary any right to continued employment with the Company or any Subsidiary, nor shall it interfere in any way with the right of the Company or any
Subsidiary to terminate the employment of any Holder who is an employee at any time.

 



12.4. Investment Representations; Company Policy. The Committee may require each person acquiring shares of Common Stock pursuant to a Stock Option or other
award under the Plan to represent to and agree with the Company in writing that the Holder is acquiring the shares for investment without a view to distribution thereof. Each
person acquiring shares of Common Stock pursuant to a Stock Option or other award under the Plan shall be required to abide by all policies of the Company in effect at the
time of such acquisition and thereafter with respect to the ownership and trading of the Company’s securities.

 
12.5. Additional Incentive Arrangements. Nothing contained in the Plan shall prevent the Board from adopting such other or additional incentive arrangements as it

may deem desirable, including, but not limited to, the granting of Stock Options and the awarding of Common Stock and cash otherwise than under the Plan; and such
arrangements may be either generally applicable or applicable only in specific cases.

 
12.6. Withholding Taxes. Not later than the date as of which an amount must first be included in the gross income of the Holder for Federal income tax purposes with

respect to any Stock Option or other award under the Plan, the Holder shall pay to the Company, or make arrangements satisfactory to the Committee regarding the payment of,
any Federal, state and local taxes of any kind required by law to be withheld or paid with respect to such amount. If permitted by the Committee, tax withholding or payment
obligations may be settled with Common Stock, including Common Stock that is part of the award that gives rise to the withholding requirement. The obligations of the
Company under the Plan shall be conditioned upon such payment or arrangements and the Company or the Holder’s employer (if not the Company) shall, to the extent
permitted by law, have the right to deduct any such taxes from any payment of any kind otherwise due to the Holder from the Company or any Subsidiary.

 
12.7. Governing Law. The Plan and all awards made and actions taken thereunder shall be governed by and construed in accordance with the law of the State of

Delaware (without regard to choice of law provisions).
 
12.8. Other Benefit Plans. Any award granted under the Plan shall not be deemed compensation for purposes of computing benefits under any retirement plan of the

Company or any Subsidiary and shall not affect any benefits under any other benefit plan now or subsequently in effect under which the availability or amount of benefits is
related to the level of compensation (unless required by specific reference in any such other plan to awards under this Plan).
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12.9. Non-Transferability. Except as otherwise expressly provided in the Plan or the Agreement, no right or benefit under the Plan may be alienated, sold, assigned,

hypothecated, pledged, exchanged, transferred, encumbranced or charged, and any attempt to alienate, sell, assign, hypothecate, pledge, exchange, transfer, encumber or charge
the same shall be void.

 
12.10. Applicable Laws. The obligations of the Company with respect to all Stock Options and awards under the Plan shall be subject to (i) all applicable laws, rules

and regulations and such approvals by any governmental agencies as may be required, including, without limitation, the Securities Act, and (ii) the rules and regulations of any
securities exchange on which the Common Stock may be listed.

 
12.11. Conflicts. If any of the terms or provisions of the Plan or an Agreement conflict with the requirements of Section 422 of the Code, then such terms or provisions

shall be deemed inoperative to the extent they so conflict with such requirements. Additionally, if this Plan or any Agreement does not contain any provision required to be
included herein under Section 422 of the Code, such provision shall be deemed to be incorporated herein and therein with the same force and effect as if such provision had
been set out at length herein and therein. If any of the terms or provisions of any Agreement conflict with any terms or provisions of the Plan, then such terms or provisions
shall be deemed inoperative to the extent they so conflict with the requirements of the Plan. Additionally, if any Agreement does not contain any provision required to be
included therein under the Plan, such provision shall be deemed to be incorporated therein with the same force and effect as if such provision had been set out at length therein.

 
12.12. Certain Awards Deferring or Accelerating the Receipt of Compensation. To the extent applicable, all awards granted, and all Agreements entered into, under the

Plan are intended to comply with Section 409A of the Code, which was added by the American Jobs Creation Act of 2004 and relates to deferred compensation under
nonqualified deferred compensation plans. The Committee, in administering the Plan, intends, and the parties entering into any Agreement intend, to restrict provisions of any
awards that may constitute deferred receipt of compensation subject to Code Section 409A requirements to those consistent with this Section. The Board may amend the Plan to
comply with Code Section 409A in the future.

 
12.13. Non-Registered Stock. The shares of Common Stock to be distributed under this Plan have not been, as of the Effective Date, registered under the Securities

Act or any applicable state or foreign securities laws and the Company has no obligation to any Holder to register the Common Stock or to assist the Holder in obtaining an
exemption from the various registration requirements, or to list the Common Stock on a national securities exchange or any other trading or quotation system, including Nasdaq.
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ANNEX B
 

PavMed, Inc.
EMPLOYEE STOCK PURCHASE PLAN

(Effective as of April 1, 2019)
(Amended and Restated as of             , 2020)

 
On April 1, 2019 (the “Effective Date”), the Board (or an appropriate committee thereof) adopted this Employee Stock Purchase Plan (the “Plan”), which shall govern all grants
of Options made after the Effective Date.

 
 1. Purpose of the Plan. The purpose of this Plan is to encourage and enable Eligible Employees of the Company and certain of its Subsidiaries to acquire proprietary

interests in the Company through the ownership of Shares. It is the intention of the Company to have this Plan and the Options granted pursuant to this Plan satisfy the
requirements of Section 423 of the Code.

   
 2. Definitions. Unless otherwise provided in the Plan, capitalized terms, when used herein, shall have the following respective meanings:
 
 a. “Account” shall mean a bookkeeping account established and maintained to record the amount of funds accumulated pursuant to the Plan with respect to a

Participant for purchasing Shares under this Plan.
   
 b. “Administrator” shall mean the Board, the Compensation Committee of the Board or any other committee appointed by the Board.
   
 c. “Applicable Laws” shall mean all applicable laws, rules, regulations and requirements, including, but not limited to, U.S. state corporate laws, U.S. federal and

state securities laws, the Code, the rules of any stock exchange or quotation system on which the Shares are listed or quoted and the applicable laws, rules,
regulations and requirements of any other country or jurisdiction where Options are granted under the Plan or where Eligible Employees reside or provide
services, as such laws, rules, regulations and requirements shall be in effect from time to time.

 
 d. “Board” shall mean the Company’s Board of Directors
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 e. “Change in Control” shall mean and include each of the following:
   
 i. A transaction or series of transactions (other than an offering of Common Stock to the general public through a registration statement filed with the

Securities and Exchange Commission or a transaction or series of transactions that meets the requirements of clauses (a) and (b) of subsection (iii)
below) whereby any “person” or related “group” of “persons” (as such terms are used in Sections 13(d) and 14(d)(2) of the Securities Exchange Act of
1934, as amended (the “Exchange Act”)) (other than the Company, any of its Subsidiaries, an employee benefit plan maintained by the Company or
any of its Subsidiaries or a “person” that, prior to such transaction, directly or indirectly controls, is controlled by, or is under common control with,
the Company) directly or indirectly acquires beneficial ownership (within the meaning of Rule 13d-3 under the Exchange Act) of securities of the
Company possessing more than 50% of the total combined voting power of the Company’s securities outstanding immediately after such acquisition;
or

    
 ii. During any period of two consecutive years, individuals who, at the beginning of such period, constitute the Board together with any new director(s)

(other than a director designated by a person who shall have entered into an agreement with the Company to effect a transaction described in
subsections (i) or (iii)) whose election by the Board or nomination for election by the Company’s stockholders was approved bay vote of at least two-
thirds of the directors then still in office who either were directors at the beginning of the two-year period or whose election or nomination for election
was previously so approved, cease for any reason to constitute a majority thereof; or

    
 iii. T h e consummation by the Company (whether directly involving the Company or indirectly involving the Company through one or more

intermediaries) of (x) a merger, consolidation, reorganization, or business combination or (y) a sale or other disposition of all or substantially all of the
Company’s assets in any single transaction or series of related transactions or (z) the acquisition of assets or stock of another entity, in each case other
than a transaction:

   
  a. which results in the Company’s voting securities outstanding immediately before the transaction continuing to represent (either by remaining

outstanding or by being converted into voting securities of the Company or the person that, as a result of the transaction, controls, directly or
indirectly, the Company or owns, directly or indirectly, all or substantially all of the Company’s assets or otherwise succeeds to the business
of the Company (the Company or such person, the “Successor Entity”)) directly or indirectly, at least a majority of the combined voting
power of the Successor Entity’s outstanding voting securities immediately after the transaction, and
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 b. after which no person or group beneficially owns voting securities representing 50% or more of the combined voting power of the Successor

Entity; provided, however, that no person or group shall be treated for purposes of this clause (b) as beneficially owning 50% or more of the
combined voting power of the Successor Entity solely as a result of the voting power held in the Company prior to the consummation of the
transaction.

 
The Administrator shall have full and final authority, which shall be exercised in its discretion, to determine conclusively whether a Change in Control has
occurred pursuant to the above definition, the date of the occurrence of such Change in Control and any incidental matters relating thereto.

 
 f. “Code” shall mean the U.S. Internal Revenue Code of 1986, as amended, and the regulations and interpretations promulgated thereunder.
   
 g. “Common Stock” shall mean the Company’s common stock.
   
 h. “Company” shall mean PAVmed Inc.
   
 i. “Designated Subsidiaries” shall mean any Subsidiary designated by the Administrator from time to time, in its sole discretion, whose employees may

participate in the Plan, if such employees otherwise qualify as Eligible Employees. The Administrator may provide that the non-U.S. Eligible Employees of any
Designated Subsidiary shall only be eligible to participate in the Non-Section 423(b) Plan.

   
 j. “Eligible Compensation” shall mean and refer to the Participant’s cash compensation paid through the Company’s or a Designated Subsidiary’s payroll system

for personal services rendered in the course of employment. “Eligible Compensation” shall be limited to amounts received by the Participant during the period
he or she is participating in the Plan and includes salary, wages and other incentive payments, amounts contributed by the Participant to any benefit plan
maintained by the Company or any Designated Subsidiary (including any 401(k) plan, 125 plan, or any other deferred compensation plan), overtime pay,
commissions, draws against commissions, shift premiums, sick pay, vacation pay, holiday pay, severance pay and shutdown pay, except to the extent that the
exclusion of any such item (or a sub-set of any such item) is specifically directed by the Administrator for all Eligible Employees. “Eligible Compensation”
does not include any remuneration paid in a form other than cash, fringe benefits (including car allowances and relocation payments), employee discounts,
expense reimbursement or allowances, long-term disability payments, workmen’s compensation payments, welfare benefits, and any contributions that the
Company or any Designated Subsidiary makes to any benefit plan (including any 401(k) plan or any other welfare or retirement plan).
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 k. “Eligible Employee” shall mean any person, including an officer, who is employed by the Company or any Designated Subsidiary.
   
 l. “Enrollment Agreement” means an agreement between the Company and an Eligible Employee, in such form as may be established by the Administrator from

time to time, pursuant to which an Eligible Employee elects to participate in this Plan, or elects to make changes with respect to such participation as permitted
by this Plan.

   
 m. “Enrollment Period” shall mean that period of time prescribed by the Administrator during which Eligible Employees may elect to participate in an Offering

Period. The duration and timing of Enrollment Periods may be changed or modified by the Administrator from time to time.
   



 n. “Fair Market Value” shall mean, unless otherwise determined or provided by the Administrator in the circumstances, the last price (in regular trading) for a
share of Common Stock as furnished by the National Association of Securities Dealers, Inc. (the “NASD”) through the NASDAQ Global Market Reporting
System (the “Global Market”) or any other established stock exchange for the date in question or, if no sales of Common Stock were reported by the NASD on
the Global Market or any other established stock exchange on that date, the last price (in regular trading) for a share of Common Stock as furnished by the
NASD through the Global Market or any other established stock exchange for the last day preceding such day on which sales of Common Stock were reported.
The Administrator may, however, provide with respect to one or more Options that the Fair Market Value shall equal the last price for a share of Common
Stock as furnished by the NASD through the Global Market or any other established stock exchange on the last trading day preceding the date in question or the
average of the high and low trading prices of a share of Common Stock as furnished by the NASD through the Global Market or any other established stock
exchange for the date in question or the most recent trading day. If the Common Stock is no longer listed or is no longer actively traded on the Global Market or
any other established stock exchange as of the applicable date, the Fair Market Value of the Common Stock shall be the value as reasonably determined by the
Administrator for purposes of the Award in the circumstances. The Administrator also may adopt a different methodology for determining Fair Market Value
with respect to one or more Options if a different methodology is necessary or advisable to secure any intended favorable tax, legal or other treatment for the
particular Option(s) (for example, and without limitation, the Administrator may provide that Fair Market Value for purposes of one or more Options will be
based on an average of closing prices (or the average of high and low daily trading prices) for a specified period preceding the relevant date).
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 o. “Irrevocable Contract” shall mean an irrevocable enforceable contract in the form attached as Exhibit A hereto.
   
 p. “Loan Contract” shall mean contract in the form attached as Exhibit B hereto.
   
 q. “Loan Program” shall mean the program described in Section 9.
   
 r. “Offering Period Beginning Date” shall mean the first Trading Day of each Offering Period as designated by the Administrator.
   
 s. “Offering Period” shall mean the period established in advance by the Administrator during which Payroll Contributions shall be collected to purchase Shares

pursuant to an offering made under this Plan. Unless otherwise established by the Administrator prior to the start of an Offering Period, there shall be two
Offering Periods that commence each year, and each shall be of approximately six months’ duration, with the first such Offering Period beginning on the first
Trading Day of April 1, 2019 and ending on last Trading Day of the immediately following September 30, 2019, and the second such Offering Period
beginning on the first Trading Day of October 1, 2019 and ending on the last Trading Day of the immediately following March, 31; provided, however, that the
first Offering Period after the Effective Date shall begin on April 1, 2019 and shall end on the last Trading Day of September 30, 2019 .

   
 t. “Offering Period End Date” shall mean the last Trading Day of an Offering Period.
   
 u. “Option” shall mean the right granted to Participants to purchase Shares pursuant to an offering made under this Plan.
   
 v. “Outstanding Election” shall mean a Participant’s then-current election to purchase Shares in an Offering Period, or that part of such an election which has not

been cancelled (including any voluntary cancellation under Section 10 and deemed cancellation under Section 15) prior to the close of business on the last
Trading Day of the Offering Period or such other date as determined by the Administrator.
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 w. “Participant” shall mean an Eligible Employee who has elected to participate in the Plan pursuant to Section 6.
   
 x. “Payroll Contributions” shall have the meaning set forth in Section 8.
   
 y. “Plan” shall mean this Company XYZ, Inc Employee Stock Purchase Plan, as it may be amended from time to time.
   
 z. “Purchase Price Per Share” shall be the lower of (i) eighty-five percent (85%) of the Fair Market Value on the Offering Period Beginning Date or (ii) eighty-

five percent (85%) of the Fair Market Value on the Offering Period End Date.
   
 aa. “Share” shall mean one share of Common Stock.
   
 bb. “Subsidiary” shall mean any corporation (other than the Company) in an unbroken chain of corporations beginning with the Company if each of the

corporations other than the last corporation in the unbroken chain owns stock possessing fifty percent (50%) or more of the total combined voting power of all
classes of stock in one of the other corporations in such chain. A corporation that attains the status of a Subsidiary on a date after the adoption of the Plan shall
be considered a Subsidiary commencing as of such date.

   
 cc. “Termination of Service” means, in the case of an Employee, a cessation of the employee-employer relationship between the Employee and the Company or a

Subsidiary for any reason, including but not by way of limitation, a termination by resignation, discharge, death, disability, retirement or the disaffiliation of a
Subsidiary but excluding such termination where there is a simultaneous reemployment by the Company or a Subsidiary, and excluding any bona fide and
Company approved leave of absence such as family leave, medical leave, personal leave and military leave.

   
 dd. “Trading Day” shall mean a day on which national stock exchanges in the United States are open for trading.
   
 ee. “Deemed Repurchase” shall mean that a non-lapse restriction is established between the Issuer and Employees pursuant to the irrevocable enforceable contract

on the number of shares required to repay the loan. The deemed repurchase shall only occur in cases where the market value of the stock exceeds the specified
price in the irrevocable enforceable contract.

 
 3. Shares Reserved for Plan. Subject to adjustment pursuant to Section 18, a maximum of 750,000 Shares may be delivered pursuant to Options granted under this Plan.

The Shares reserved for issuance pursuant to this Plan shall be authorized but unissued Shares. If any Option granted under the Plan shall for any reason terminate
without having been exercised, the Shares not purchased under such Option shall again become available for issuance under the Plan. All Shares issued under the Plan
shall be free of a restricted legend.

 
 a. If the number of Shares to be purchased by Participants on the Offering Period End Date exceeds the total number of Shares then available under the Plan, then

the Administrator shall make a pro-rata allocation of any Shares that may be issued pursuant to the Plan in as uniform and equitable a manner as is reasonably
practicable, as determined in the Administrator’s sole discretion. In such event, the Company shall provide written notice to each affected Participant of the
reduction of the number of Shares to be purchased under the Participant’s Option.

   



 b. I f the Administrator determines that some or all of the Shares to be purchased by Participants on the Offering Period End Date would not be issued in
accordance with Applicable Laws or any approval by any regulatory body as may be required, or the Shares would not be issued pursuant to an effective Form
S-8 registration statement or that the issuance of some or all of such Shares pursuant to a Form S-8 registration statement is not advisable due to the risk that
such issuance will violate Applicable Laws, the Administrator may, without Participant consent, terminate any outstanding Offering Period and the Options
granted pursuant thereto and refund in cash all affected Participants’ entire Account balances for such Offering Period as soon as practicable thereafter.

 
 4. Administration of the Plan. The Administrator shall have the authority and responsibility for the day-to-day administration of the Plan, which, to the extent permitted

by Applicable Laws, it may delegate to a sub-committee. Subject to the provisions of the Plan, the Administrator shall have full authority, in its sole discretion, to take
any actions it deems necessary or advisable for the administration of the Plan, including, but not limited to:

 
 a. Interpreting the Plan and adopting rules and regulations it deems appropriate to implement the Plan including amending any outstanding Option as it may deem

advisable or necessary to comply with Applicable Laws, and making all other decisions relating to the operation of the Plan;
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 i. Establishing the timing and length of Offering Periods;
   
 ii. Establishing minimum and maximum contribution rates;
   
 iii. Changing the existing limit set forth in Section 5(b) on the number of Shares an Eligible Employee may elect to purchase with respect to any Offering

Period, if such limits are announced prior to the first Offering Period to be affected;
   
 iv. Adopting such rules or sub-plans as may be deemed necessary or appropriate to comply with the laws of other countries, allow for tax- preferred

treatment of the Options or otherwise provide for the participation by Eligible Employees who reside outside of the U.S., including determining which
Eligible Employees are eligible to participate in a Non-423(b) Plan or other sub-plans established by the Administrator.

   
 v. Establishing the exchange ratio applicable to amounts withheld in a currency other than U.S. dollars and permit payroll withholding more than the

amount designated by a Participant to adjust for delays or mistakes in the processing of properly completed enrollment forms.

 
The Administrator’s determinations under the Plan shall be final and binding on all persons.

 
 5. Grant of Option; Limitations.
 
 a. Grant of Option. On each Offering Period Beginning Date, each Participant shall automatically be granted an Option to purchase as many whole Shares as the

Participant will be able to purchase with the Payroll Contributions credited to the Participant’s Account during the applicable Offering Period and the loan
proceeds if the Participant has agreed to the Loan Program.
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 b. Limit on Value of Shares Purchased. Any provisions of the Plan to the contrary notwithstanding, excluding Options granted pursuant to any Non-423(b) Plan,

no Participant shall be granted an Option to purchase Shares under this Plan which permits the Participant’s rights to purchase Shares under all employee stock
purchase plans (described in Section 423 of the Code) of the Company and its Subsidiaries to accrue at a rate which exceeds twenty-one thousand two hundred
and fifty dollars ($21,250) of the Fair Market Value of such Shares (determined at the time such Options are granted) for each calendar year in which such
Options are outstanding at any time.

   
 c. 5% Owner Limit. Any provisions of the Plan to the contrary notwithstanding, no Participant shall be granted an Option to purchase Shares under this Plan if

such Participant (or any other person whose stock would be attributed to such Participant pursuant to Section 424(d) of the Code), immediately after such
Option is granted, would own or hold options to purchase Shares possessing five percent (5%) or more of the total combined voting power or value of all classes
of Shares or any of its Subsidiaries.

   
 d. Other Limitation. The Administrator may determine, as to any Offering Period, that the offer will not be extended to highly compensated Eligible Employees

within the meaning of Section 4l4(q) of the Code.
 
 6. Participation in the Plan. An Eligible Employee may become a Participant for an Offering Period by completing the prescribed Enrollment Agreement and submitting

such form to the Company (or the Company’s designee) as directed by the Company, or by following an electronic or other enrollment process as prescribed by the
Company, during the Enrollment Period prior to the commencement of the Offering Period to which it relates. Such Enrollment Agreement shall contain the payroll
deduction authorization described in Section 8 and, if the Participant is using loan proceeds to purchase Shares at the end of the Offering Period, the Irrevocable Contract
with the elections required to participate in the Loan Program pursuant to Section 9. The Irrevocable Contract will take effect once loan proceeds are advanced to a
Participant. Such Irrevocable Contract will not impair the Participant’s ability to withdraw from the Plan in accordance with Section 10. A payroll deduction
authorization will be effective for the first Offering Period following the submission of the Enrollment Agreement and all subsequent Offering Periods as provided by
Section 7 until it is terminated in accordance with Sections 10 or 15, it is modified by filing another Enrollment Agreement in accordance with this Section 6 or an
election is made to decrease Payroll Contributions in accordance with Section 8 or until the Participant’s employment terminates or the Participant is otherwise ineligible
to participate in the Plan.
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 7. Automatic Re-Enrollment. Following the end of each Offering Period, each Participant shall be automatically re-enrolled in the next Offering Period at the applicable
rate of Payroll Contributions and loan amount in effect on the last Trading Day of the prior Offering Period or otherwise as provided under Section 8, unless the
Participant has elected to withdraw from the Plan in accordance with Section 10, the Participant’s employment terminates, or the Participant is otherwise ineligible to
participate in the next Offering Period. Notwithstanding the foregoing, the Administrator may require current Participants to complete and submit a new Enrollment
Agreement at any time it deems necessary or desirable to facilitate Plan administration or for any other reason.

   
 8. Payroll Contributions. Each Participant’s Enrollment Agreement shall contain a payroll deduction authorization pursuant to which he or she shall elect to have a

designated whole percentage of Eligible Compensation between l% and 15% deducted on each payday during the Offering Period and credited to the Participant’s
Account for the purchase of Shares pursuant to the Offering Period (such amount, the “Payroll Contributions”). Payroll Contributions shall commence on the Offering
Period Beginning Date of the first Offering Period to which the Enrollment Agreement relates (or as soon as administratively practicable thereafter) and shall continue
through subsequent Offering Periods pursuant to Section 7. Participants shall not be permitted to make any separate cash payments into their Account for the purchase of
Shares pursuant to an offering.

 



 a. If in any payroll period, a Participant has no pay or his or her pay is insufficient (after other authorized deductions) to permit deduction of the full amount of his
or her Payroll Contribution election, then (i) the Payroll Contribution election for such payroll period shall be reduced to the amount of pay remaining, if any,
after all other authorized deductions, and (ii) the percentage amount of Eligible Compensation shall be deemed to have been reduced by the amount of the
reduction in the Payroll Contribution election for such payroll period. Deductions of the full amount originally elected by the Participant will recommence as
soon as his or her pay is sufficient to permit such Payroll Contributions; provided, however, no additional amounts will be deducted to satisfy the Outstanding
Election.
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 b. Participant may elect to decrease, but not increase, the rate of his or her Payroll Contributions during an Offering Period by submitting the prescribed form to

the Company (or the Company’s designee) at any time prior to the first day of the last calendar month of such Offering Period. Any such Payroll Contribution
change will be effective as soon as administratively practicable thereafter and will remain in effect for successive Offering Periods as provided in Section 7.
Participants will only be allowed to decrease the rate of Payroll Contributions once per offering period. Reductions in payroll contribution rates do not
constitute a withdrawal or termination of the Plan. A Participant may only increase his or her rate of Payroll Contributions to be effective for the next Offering
Period by completing and filing with the Company a new Enrollment Agreement authorizing the Payroll Contributions.

   
 c. Notwithstanding the foregoing, the Company may adjust a Participant’s Payroll Contributions and loan amount at any time during an Offering Period to the

extent necessary to comply with Section 423(b)(8) of the Code and the limitations of Section 5. Payroll Contributions will recommence and be made in
accordance with the Outstanding Election prior to such Company adjustment starting with the first Offering Period that begins in the next calendar year (or such
other time as is determined by the Administrator) unless the Participant withdraws in accordance with Section 10, is withdrawn from the Plan in accordance
with Section 15 or is otherwise ineligible to participate in the Plan.

 
 9. Loan Program. An Eligible Employee may become a participant in the Loan Program by completing and submitting to the Company, its appointed plan administrator

or loan provider a Loan Contract and an Irrevocable Contract, which shall contain terms and conditions of the Eligible Employee’s participation in the Loan Program,
including, without limitation, the level of participation, sale price, loan terms, interest and repayment provisions. The aggregate outstanding principal amount of any loan
to a Participant under the Loan Program will be equal to the difference between the Participant’s selected Payroll Contribution rate pursuant to Section 8 and the
maximum allowable under the Plan for such Offering Period pursuant to Section 5. Participation in the Loan Program is available to all Eligible Employees, unless
prohibited by Applicable Law. All Employees must contribute a minimum of 1% of Eligible Compensation to be able to participate in the loan program.
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 10. Withdrawal from Offering Period After Offering Period Beginning Date. An Eligible Employee may withdraw from any Offering Period after the applicable

Offering Period Beginning Date, in whole but not in part, at any time prior to the date specified by the Administrator or, if no such date is specified by the Administrator,
ten days before the last Trading Day of such Offering Period, by submitting the prescribed withdrawal notice to the Company (or the Company’s designee). If a
Participant withdraws from an Offering Period, the Participant’s Option for such Offering Period will automatically be terminated, and the Company will refund in cash
the Participant’s entire Account balance for such Offering Period as soon as practicable thereafter. A Participant’s withdrawal from an Offering Period shall be
irrevocable. If a Participant wishes to participate in a subsequent Offering Period, he or she must re-enroll in the Plan by timely submitting a new Enrollment Agreement
in accordance with Section 6.

   
 11. Purchase of Stock. On the last Trading Day of each Offering Period, the Administrator shall cause the amount credited to each Participant’s Account from Payroll

Contributions and any loan proceeds from the Loan Program to be applied to purchase as many Shares pursuant to the Participant’s Option as possible at the Purchase
Price Per Share, subject to limitations of Sections 3 and 5, and amounts from the Participant’s Account that are used to purchase such Shares shall be deducted from such
Participant’s Account. In no event may Shares be purchased pursuant to an Option more than 27 months after the Offering Period Beginning Date of such Option. Any
amounts remaining credited to the Participant’s Account on the Offering Period End Date shall be returned to such Participant in one lump sum in cash as soon as
reasonably practicable after the Offering Period End Date. At the time a Participant’s rights under the Plan are exercised, in whole or in part, or at the time some or all of
the Common Stock issued under the Plan is disposed of through a market transaction or deemed repurchase of shares by the Company, the Participant must make
adequate provision for the Company’s federal, state, or other tax withholding obligations, if any, that arise upon the exercise of the right or the disposition of the
Common Stock. At any time, the Company may, but shall not be obligated to, withhold from the Participant’s compensation the amount necessary for the Company to
meet applicable withholding obligations, including any withholding required to make available to the Company any tax deductions or benefits attributable to sale or early
disposition of Common Stock by the Participant.

   
 12. Interest on Payments. No interest shall be paid on sums withheld from a Participant’s pay for the purchase of Shares under this Plan unless otherwise determined

necessary by the Administrator.
   
 13. Rights as Shareholder.  A Participant will not be a shareholder with respect to Shares subject to the Participant’s Options issued under the Plan until the Shares are

purchased pursuant to the Options and such Shares are transferred into the Participant’s name on the Company’s books and records.
   
 14. Options Not Transferable. A Participant’s Options under this Plan may not be sold, pledged, assigned, or transferred in any manner. If a Participant sells, pledges,

assigns or transfers his or her Options in violation of this Section, such Options shall immediately terminate, and the Participant shall immediately receive a refund of the
amount then credited to the Participant’s Account.
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 15. Deemed Cancellations.

 
 a. Termination of Service. In the event of a Participant’s Termination of Service, any outstanding Option held by the Participant shall immediately terminate, the

Participant shall be withdrawn from the Plan and the Participant shall receive a refund of the amount contributed to the Plan.
   
 b. Death of a Participant. If a Participant dies, any outstanding Option held by the Participant shall immediately terminate and the Participant shall be withdrawn

from the Plan. As soon as administratively practicable after the Participant’s death, the amount then credited to the Participant’s Account shall be remitted to
the executor, administrator or other legal representative of the Participant’s estate or, if the Administrator permits a beneficiary designation, to the beneficiary
or beneficiaries designated by the Participant if such designation has been filed with the Company or the Company’s designee before such Participant’s death.
If such executor, administrator or other legal representative of the Participant’s estate has not been appointed (to the knowledge of the Company) or if the
beneficiary or beneficiaries are no longer living at the time of the Participant’s death, the Company, in its discretion, may deliver the outstanding Account
balance to the spouse or to any one or more dependents or relatives of the Participant or to such other person as the Company may designate.

 
 16. Application of Funds. All funds received by the Company in payment for Shares purchased under this Plan and held by the Company at any time may be used for any

valid corporate purpose.
   



 17. No Employment/Service Rights. Neither the action of the Company in establishing the Plan, nor any action taken under the Plan by the Board or the Administrator, nor
any provision of the Plan itself, shall be construed to grant any person the right to remain in the employ of the Company or any Subsidiary for any period of specific
duration, and such person’s employment may be terminated at any time, with or without cause.
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 18. Adjustments. Subject to Section 19, upon (or, as may be necessary to effect the adjustment, immediately prior to): any reclassification, recapitalization, stock split

(including a stock split in the form of a stock dividend) or reverse stock split; any merger, combination, consolidation, or other reorganization; any spin-off, split-up, or
similar extraordinary dividend distribution in respect of the Common Stock; or any exchange of Common Stock or other securities of the Company, or any similar,
unusual or extraordinary corporate transaction in respect of the Common Stock; then the Administrator shall equitably and proportionately adjust (1) the number and
type of Shares of Common Stock (or other securities) that thereafter may be made the subject of Options (including the specific Share limits, maximums and numbers
of Shares set forth elsewhere in the Plan), (2) the number, amount and type of Shares of Common Stock (or other securities or property) subject to any outstanding
Options, (3) the Purchase Price Per Share of any outstanding Options, and/or (4) the securities, cash or other property deliverable upon exercise or payment of any
outstanding Options, in each case to the extent necessary to preserve (but not increase) the level of incentives intended by the Plan and the then- outstanding Options.

 
 a. It is intended that, if possible, any adjustments contemplated by the preceding paragraph be made in a manner that satisfies applicable legal, tax (including,

without limitation and as applicable in the circumstances, Section 424 of the Code and Section 409A of the Code) and accounting (to not trigger any charge to
earnings with respect to such adjustment) requirements.

   
 b. Without limiting the generality of Section 4, any good faith determination by the Administrator as to whether an adjustment is required in the circumstances

pursuant to this Section 18, and the extent and nature of any such adjustment, shall be conclusive and binding on all persons.
 
 19. Merger or Liquidation of Company. In the event the Company or its shareholders enter into an agreement to dispose of all or substantially all of the assets or

outstanding capital stock of the Company by means of a sale, merger or reorganization in which the Company will not be the surviving corporation (other than a
reorganization effected primarily to change the State in which the Company is incorporated, a merger or consolidation with a wholly-owned Subsidiary, or any other
transaction in which there is no substantial change in the shareholders of the Company or their relative stock holdings, regardless of whether the Company is the
surviving corporation), in the event of a Change in Control, or in the event the Company is liquidated, then all outstanding Options under the Plan shall automatically be
exercised prior to the consummation of such sale, merger, reorganization, Change in Control or liquidation (deemed the end of the Offering Period in such case) by
causing all amounts credited to each Participant’s Account via Payroll Contributions and loans to be applied to purchase as many Shares pursuant to the Participant’s
Option as possible at the Purchase Price Per Share, subject to the limitations of Sections 3 and 5, provided that any Shares subject to an Irrevocable Contract will
continue to be subject thereto.

 
 B-13  

 
 
 20. Acquisitions and Dispositions. The Administrator may, in its sole and absolute discretion and in accordance with principles under Section 423 of the Code, create

special Offering Periods for individuals who become Eligible Employees solely in connection with the acquisition of another company or business by merger,
reorganization or purchase of assets and, notwithstanding Section 15(b), may provide for special purchase dates for Participants who will cease to be Eligible Employees
solely in connection with the disposition of all or a portion of any Designated Subsidiary or a portion of the Company, which Offering Periods and purchase rights
granted pursuant thereto shall, notwithstanding anything stated herein, be subject to such terms and conditions as the Administrator considers appropriate in the
circumstances.

   
 21. Government Approvals or Consents. This Plan and any offering and sales of Shares or delivery of Shares under this Plan to Eligible Employees under it are subject to

any governmental or regulatory approvals or consents that may be or become applicable in connection therein.
   
 22. Plan Amendment; Plan Termination. The Board may from time to time amend or terminate the Plan in any manner it deems necessary or advisable; provided,

however, that no such action shall adversely affect any then outstanding and vested Options under the Plan unless such action is required to comply with Applicable
Laws; provided, further, that the Loan Contract may only be amended in accordance with its terms; and provided, further, that no such action of the Board shall be
effective without the approval of the Company’s shareholders if such approval is required by Applicable Laws. Upon the termination of the Plan, any balance in a
Participant’s Account shall be refunded to him or her as soon as practicable thereafter.

   
 23. Governing Law. The Plan shall be governed by, and construed in accordance with, the laws of the State of Delaware (except its choice-of-law provisions) and

applicable U.S. federal laws.
   
 24. Notice of Disposition of Shares. Each Participant shall give prompt notice to the Company of any disposition or other transfer of any Shares purchased upon exercise of

a right under the Plan if such disposition or transfer is made: (a) within two years from the Offering Period Beginning Date in which the Shares were purchased or (b)
within one year after the date on which such Shares were purchased. Such notice shall specify the date of such disposition or other transfer and the amount realized, in
cash, other property, assumption of indebtedness or other consideration, by the Participant in such disposition or other transfer.
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