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CALCULATION OF REGISTRATION FEE

 

Title of securities to be registered  
Amount to be
registered(1)   

Proposed maximum
offering price per

share   

Proposed
maximum aggregate

offering price   
Amount of

registration fee  
Common Stock, par value $.001 per share, reserved for
issuance under the ESPP (as defined below)   250,000  $ 1.09(2)  $ 272,500  $ 33.03 

Total              
$ 33.03

 
 
 (1) Pursuant to Rule 416 promulgated under the Securities Act of 1933, as amended (the “Securities Act”), this registration statement also covers such additional securities

that may be offered pursuant to the terms of the PAVmed Inc. Employee Stock Purchase Plan (“ESPP”) as a result of one or more adjustments under the ESPP, as
applicable, to prevent dilution resulting from one or more stock splits, stock dividends or similar transactions.

   
 (2) Pursuant to Rule 457(c) and 457(h) promulgated under the Securities Act solely for the purpose of calculating the registration fee on the basis of $1.09 per share, which is

the average of the high and low prices of our common stock as reported on the Nasdaq Capital Market on May 20, 2019.
 

 

 
In accordance with the provisions of Rule 462 promulgated under the Securities Act of 1933, as amended, the Registration Statement will become effective upon filing



with the Securities and Exchange Commission.
 

 

 

 
 



 
 

PART I
INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS

 
Item 1. Plan Information.*
 
Item 2. Registrant Information and Employee Plan Annual Information.*
 
* The information required by this Part I is omitted from this Registration Statement in accordance with rules and regulations under the Securities Act of 1933, as amended

(“Securities Act”), and the Note to Part I of Form S-8. The documents containing the information specified in this Part I will be sent or given to employees, officers, directors
or others as specified by Rule 428(b)(1) under the Securities Act. Such documents and the documents incorporated by reference herein pursuant to Item 3 of Part II of this
registration statement, taken together, constitute a prospectus that meets the requirements of Section 10(a) of the Securities Act.
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PART II
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3. Incorporation of Documents by Reference.
 
The following documents that we have previously filed with the SEC are incorporated by reference in this registration statement (excluding any reports or portions thereof that
are furnished under Item 2.02 or Item 7.01 and any exhibits included with such items):
 
 ● Annual Report on Form 10-K for the fiscal year ended December 31, 2018 (filed on April 1, 2019).
   
 ● Quarterly Report on Form 10-Q for the fiscal quarter ended March 31, 2019 (filed on May 15, 2019).
   
 ● Current Reports on Form 8-K filed on March 12, 2019, March 20, 2019, April 10, 2019, April 12, 2019, April 16, 2019, April 24, 2019, May 8, 2019 and May 15,

2019.
   
 ● Form 8-A filed on January 29, 2016 registering our common stock and warrants, and Form 8-A filed on April 5, 2018 registering our Series Z warrants, under Section

12(b) of the Exchange Act.
 

All documents subsequently filed by us pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Securities Exchange Act of 1934, as amended (“Exchange Act”), prior to the filing
of a post-effective amendment which indicates that all the securities offered have been sold or which deregisters all securities then remaining unsold (excluding any reports or
portions thereof that are furnished under Item 2.02 or Item 7.01 of a Current Report on Form 8-K and any exhibits included with such items), will be deemed to be incorporated
by reference in this registration statement and to be a part of this registration statement from the respective date of filing. Any statement contained in a document incorporated
by reference in this registration statement will be modified or superseded for all purposes to the extent that a statement contained in this registration statement or in any other
subsequently filed document which is incorporated by reference modifies or replaces the statement. Any such statement so modified or superseded shall not be deemed, except
as so modified or amended, to constitute a part of this registration statement.
 
Item 4. Description of Securities.
 
Not applicable.
 
Item 5. Interests of Named Experts and Counsel.
 
Graubard Miller issued the opinion as to the legality of the shares of our common stock being registered pursuant to this registration statement. Graubard Miller and its partners
own warrants to purchase shares of our common stock which represent, in the aggregate, beneficial ownership of less than 1% of our common stock.
 
Item 6. Indemnification of Directors and Officers.
 
Our certificate of incorporation, as amended, provides that all directors, officers, employees and agents of the registrant shall be entitled to be indemnified by us to the fullest
extent permitted by Section 145 of the Delaware General Corporation Law.
 
Section 145 of the Delaware General Corporation Law concerning indemnification of officers, directors, employees and agents is set forth below.
 

II-1



 
 
“Section 145. Indemnification of officers, directors, employees and agents; insurance.
 
(a) A corporation shall have power to indemnify any person who was or is a party or is threatened to be made a party to any threatened, pending or completed action, suit or
proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of the corporation) by reason of the fact that the person is or was a
director, officer, employee or agent of the corporation, or is or was serving at the request of the corporation as a director, officer, employee or agent of another corporation,
partnership, joint venture, trust or other enterprise, against expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably
incurred by the person in connection with such action, suit or proceeding if the person acted in good faith and in a manner the person reasonably believed to be in or not opposed
to the best interests of the corporation, and, with respect to any criminal action or proceeding, had no reasonable cause to believe the person’s conduct was unlawful. The
termination of any action, suit or proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself, create a
presumption that the person did not act in good faith and in a manner which the person reasonably believed to be in or not opposed to the best interests of the corporation, and,
with respect to any criminal action or proceeding, had reasonable cause to believe that the person’s conduct was unlawful.
 
(b) A corporation shall have power to indemnify any person who was or is a party or is threatened to be made a party to any threatened, pending or completed action or suit by
or in the right of the corporation to procure a judgment in its favor by reason of the fact that the person is or was a director, officer, employee or agent of the corporation, or is or
was serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise against expenses
(including attorneys’ fees) actually and reasonably incurred by the person in connection with the defense or settlement of such action or suit if the person acted in good faith and
in a manner the person reasonably believed to be in or not opposed to the best interests of the corporation and except that no indemnification shall be made in respect of any
claim, issue or matter as to which such person shall have been adjudged to be liable to the corporation unless and only to the extent that the Court of Chancery or the court in
which such action or suit was brought shall determine upon application that, despite the adjudication of liability but in view of all the circumstances of the case, such person is
fairly and reasonably entitled to indemnity for such expenses which the Court of Chancery or such other court shall deem proper.
 
(c) To the extent that a present or former director or officer of a corporation has been successful on the merits or otherwise in defense of any action, suit or proceeding referred
to in subsections (a) and (b) of this section, or in defense of any claim, issue or matter therein, such person shall be indemnified against expenses (including attorneys’ fees)
actually and reasonably incurred by such person in connection therewith.
 
(d) Any indemnification under subsections (a) and (b) of this section (unless ordered by a court) shall be made by the corporation only as authorized in the specific case upon a
determination that indemnification of the present or former director, officer, employee or agent is proper in the circumstances because the person has met the applicable
standard of conduct set forth in subsections (a) and (b) of this section. Such determination shall be made, with respect to a person who is a director or officer at the time of such
determination, (1) by a majority vote of the directors who are not parties to such action, suit or proceeding, even though less than a quorum, or (2) by a committee of such
directors designated by majority vote of such directors, even though less than a quorum, or (3) if there are no such directors, or if such directors so direct, by independent legal
counsel in a written opinion, or (4) by the stockholders.
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(e) Expenses (including attorneys’ fees) incurred by an officer or director in defending any civil, criminal, administrative or investigative action, suit or proceeding may be paid
by the corporation in advance of the final disposition of such action, suit or proceeding upon receipt of an undertaking by or on behalf of such director or officer to repay such
amount if it shall ultimately be determined that such person is not entitled to be indemnified by the corporation as authorized in this section. Such expenses (including attorneys’
fees) incurred by former directors and officers or other employees and agents may be so paid upon such terms and conditions, if any, as the corporation deems appropriate.
 
(f) The indemnification and advancement of expenses provided by, or granted pursuant to, the other subsections of this section shall not be deemed exclusive of any other rights
to which those seeking indemnification or advancement of expenses may be entitled under any bylaw, agreement, vote of stockholders or disinterested directors or otherwise,
both as to action in such person’s official capacity and as to action in another capacity while holding such office.
 
(g) A corporation shall have power to purchase and maintain insurance on behalf of any person who is or was director, officer, employee or agent of the corporation, or is or was
serving at the request of the corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise against any liability
asserted against such person and incurred by such person in any such capacity, or arising out of such person’s status as such, whether or not the corporation would have the
power to indemnify such person against such liability under this section.
 
(h) For purposes of this section, references to “the corporation” shall include, in addition to the resulting corporation, any constituent corporation (including any constituent of a
constituent) absorbed in a consolidation or merger which, if its separate existence had continued, would have had power and authority to indemnify its directors, officers, and
employees or agents, so that any person who is or was a director, officer, employee or agent of such constituent corporation, or is or was serving at the request of such
constituent corporation as a director, officer, employee or agent of another corporation, partnership, joint venture, trust or other enterprise, shall stand in the same position under
this section with respect to the resulting or surviving corporation as such person would have with respect to such constituent corporation if its separate existence had continued.
 
(i) For purposes of this section, references to “other enterprises” shall include employee benefit plans; references to “fines” shall include any excise taxes assessed on a person
with respect to any employee benefit plan; and references to “serving at the request of the corporation” shall include any service as a director, officer, employee or agent of the
corporation which imposes duties on, or involves services by, such director, officer, employee or agent with respect to an employee benefit plan, its participants or beneficiaries;
and a person who acted in good faith and in a manner such person reasonably believed to be in the interest of the participants and beneficiaries of an employee benefit plan shall
be deemed to have acted in a manner “not opposed to the best interests of the corporation” as referred to in this section.
 
(j) The indemnification and advancement of expenses provided by, or granted pursuant to, this section shall, unless otherwise provided when authorized or ratified, continue as
to a person who has ceased to be a director, officer, employee or agent and shall inure to the benefit of the heirs, executors and administrators of such a person.
 
(k) The Court of Chancery is hereby vested with exclusive jurisdiction to hear and determine all actions for advancement of expenses or indemnification brought under this
section or under any bylaw, agreement, vote of stockholders or disinterested directors, or otherwise. The Court of Chancery may summarily determine a corporation’s
obligation to advance expenses (including attorneys’ fees).”
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Paragraph B of Article Eighth of our certificate of incorporation provides:
 
“The Corporation, to the full extent permitted by Section 145 of the GCL, as amended from time to time, shall indemnify all persons whom it may indemnify pursuant thereto.
Expenses (including attorneys’ fees) incurred by an officer or director in defending any civil, criminal, administrative, or investigative action, suit or proceeding for which such
officer or director may be entitled to indemnification hereunder shall be paid by the Corporation in advance of the final disposition of such action, suit or proceeding upon
receipt of an undertaking by or on behalf of such director or officer to repay such amount if it shall ultimately be determined that he is not entitled to be indemnified by the
Corporation as authorized hereby.”
 
Furthermore, our bylaws provide for (i) indemnification of our directors, officers and employees and agents in accordance with the Delaware General Corporation Law as set
forth above; (ii) the right of our directors and officers to be paid or reimbursed by us for the reasonable expenses incurred in advance of a proceeding’s final disposition; and
(iii) our power to purchase insurance to protect any person who is or was serving as our director, officer, employee or agent.
 
We have entered into, and intend to continue to enter into, separate indemnification agreements with our directors, executive officers and other key employees, in addition to the
indemnification provided for in our certificate of incorporation and bylaws. We also have directors and officers insurance which includes insurance for claims against these
persons brought under securities laws.
 
Item 7. Exemption from Registration Claimed.
 
Not applicable.
 
Item 8. Exhibits.
 
See the Exhibit Index, which is incorporated herein by reference.
 
Item 9. Undertakings.
 
(a) The undersigned Registrant hereby undertakes:
 
 (1) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
   
  (i) To include any prospectus required by Section 10(a)(3) of the Securities Act of 1933;
    
  (ii) To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most recent post-effective

amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the registration statement;
    
  (iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration statement or any material

change to such information in the registration statement.
 
Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the information required to be included in a post-effective amendment by those paragraphs is
contained in periodic reports filed with or furnished to the Commission by the Registrant pursuant to Section 13 or Section 15(d) of the Securities Exchange Act of 1934 that are
incorporated by reference in this registration statement.
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 (2) That, for the purpose of determining any liability under the Securities Act of 1933, each such post-effective amendment shall be deemed to be a new registration

statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
   
 (3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination of the

offering.
 
(b) The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act of 1933, each filing of the Registrant’s annual report
pursuant to Section 13(a) or Section 15(d) of the Securities Exchange Act of 1934 (and where applicable, each filing of an employee benefit plan’s annual report pursuant to
Section 15(d) of the Securities Exchange Act of 1934) that is incorporated by reference in the Registration Statement shall be deemed to be a new registration statement relating
to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide offering thereof.
 
(h) Insofar as indemnification for liabilities arising under the Securities Act of 1933 may be permitted to directors, officers and controlling persons of the Registrant pursuant to
the foregoing procedures, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission such indemnification is against public
policy as expressed in the Act and is, therefore, unenforceable. In the event that a claim for indemnification against such liabilities (other than the payment by the Registrant of
expenses incurred or paid by a director, officer or controlling person of the Registrant in the successful defense of any action, suit or proceeding) is asserted by such director,
officer or controlling person in connection with the securities being registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling
precedent, submit to a court of appropriate jurisdiction the question whether such indemnification by it against public policy as expressed in the Act and will be governed by the
final adjudication of such issue.
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SIGNATURES
 

Pursuant to the requirements of the Securities Act of 1933, as amended, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements for
filing on Form S-8 and has duly caused this registration statement to be signed on its behalf by the undersigned, thereunto duly authorized, in New York, New York on this 22nd

day of May, 2019.
 
 PAVMED INC.
   
 By: /s/ Lishan Aklog, M.D.
  Lishan Aklog, M.D., CEO

 
 POWER OF ATTORNEY

 
KNOW ALL MEN BY THESE PRESENTS, that each person whose signature appears below constitutes and appoints Lishan Aklog, M.D. and Dennis M. McGrath, and each
of them, with full power to act without the other, such person’s true and lawful attorneys-in-fact and agents, with full power of substitution and re-substitution, for him and in his
name, place and stead, in any and all capacities, to sign this registration statement, any and all amendments thereto (including post-effective amendments), and any amendments
thereto and to file the same, with exhibits and schedules thereto, and other documents in connection therewith, with the Securities and Exchange Commission, granting unto said
attorneys-in-fact and agents, and each of them, full power and authority to do and perform each and every act and thing necessary or desirable to be done in and about the
premises, as fully to all intents and purposes as he might or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents, or any of them, or their
or his substitute or substitutes, may lawfully do or cause to be done by virtue hereof.
 
Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and on the dates indicated.
 
Signatures  Title  Date
     
By: /s/ Lishan Aklog  Chairman of the Board of Directors  May 22, 2019
 Lishan Aklog, M.D.  and Chief Executive Officer (Principal Executive Officer)   
      
By: /s/ Dennis M. McGrath  President and Chief Financial Officer  May 22, 2019
 Dennis M. McGrath  (Principal Financial and Accounting Officer)   
      
By: /s/ Michael J. Glennon  Vice Chairman and Director  May 22, 2019
 Michael J. Glennon     
      
By: /s/ David S. Battleman  Director  May 22, 2019
 David S. Battelman     
      
By: /s/ James Cox, M.D.  Director  May 22, 2019
 James L. Cox, M.D.     
      
By: /s/ Ronald M. Sparks  Director  May 22, 2019
 Ronald M. Sparks     
      
By: /s/ David Weild IV  Director  May 22, 2019
 David Weild IV     
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EXHIBIT INDEX
 

Exhibit No.  Description
   
3.1  Certificate of Incorporation (incorporated by reference to the Registrant’s Registration Statement on Form S-1 - SEC File No. 333-203569)
   
3.2  Certificate of Amendment to Certificate of Incorporation, dated April 19, 2015 (incorporated by reference to the Registrant’s Registration Statement on Form S-1 -

SEC File No. 333-203569)
   
3.3  Certificate of Amendment to Certificate of Incorporation, dated October 1, 2018 (incorporated by reference to the Registrant’s Current Report on Form 8-K filed

on October 2, 2018)
   
3.4  Certificate of Designation of Preferences, Rights and Limitations of Series B Convertible Preferred Stock (incorporated by reference to the Registrant’s Current

Report on Form 8-K/A filed on April 20, 2018)
   
3.5  Certificate of Elimination of Series A Convertible Preferred Stock and Series A-1 Convertible Preferred Stock (incorporated by reference to the Registrant’s

Current Report on Form 8-K/A filed on April 20, 2018)
   
3.6  Bylaws (incorporated by reference to the Registrant’s Registration Statement on Form S-1 - SEC File No. 333-203569)
   
4.1  Specimen PAVmed Inc. Common Stock Certificate (incorporated by reference to the Registrant’s Registration Statement on Form S-1 - SEC File No. 333-

203569)
   
5.1  Opinion of Graubard Miller (filed herewith).
   
10.1  PAVmed Inc. Employee Stock Purchase Plan (filed herewith).
   
23.1  Consent of Citrin Cooperman (filed herewith).
   
23.2  Consent of Graubard Miller (included in Exhibit 5.1).
   
24.1  Power of Attorney (included on the signature page hereto).
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EXHIBIT 5.1

 
Graubard Miller

405 Lexington Avenue
New York, New York 10174

 
May 22, 2019

 
PAVmed Inc.
One Grand Central Place, Suite 4600
New York, NY 10165
 
Ladies and Gentlemen:
 
Reference is made to the Registration Statement on Form S-8 (the “Registration Statement”) filed by PAVmed Inc., a Delaware corporation (“Company”), under the Securities
Act of 1933, as amended (the “Securities Act”), with respect to an aggregate of 250,000 shares of Common Stock (the “Shares”) reserved for issuance by the Company under
the Company’s Employee Stock Purchase Plan (the “Plan”).
 
We have examined such documents and considered such legal matters as we have deemed necessary and relevant as the basis for the opinion set forth below. With respect to
such examination, we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as originals, the conformity to original documents of all
documents submitted to us as reproduced or certified copies, and the authenticity of the originals of those latter documents. As to questions of fact material to this opinion, we
have, to the extent deemed appropriate, relied upon certain representations of certain officers and employees of the Company.
 
In our examination of documents for purposes of this opinion, we have assumed, and express no opinion as to, the authenticity and completeness of all documents submitted to
us as originals, the genuineness of signatures on documents reviewed by us, the conformity to originals and the completeness of all documents submitted to us as copies, the
legal capacity of all parties executing any documents (other than the Company), the lack of any undisclosed termination or modification or waiver of any document, the absence
of any extrinsic agreements or documents that might change or affect the interpretation or terms of documents, and the due authorization, execution and delivery of all
documents by each party thereto other than the Company. We have also assumed that any certificates or instruments representing the Shares, when issued, will be executed by
the Company by officers of the Company duly authorized to do so. In rendering our opinion, we have also relied upon a good standing certificate regarding the Company issued
by the Delaware Secretary of State and representations and certifications made to us by the Company, including, without limitation, representations that the Company has
available a sufficient number of authorized shares of Common Stock that are not currently outstanding or reserved for issuance under other outstanding securities or plans of the
Company, to enable the Company to issue and deliver all of the Shares as of the date of this letter.
 
Based upon and subject to the foregoing, it is our opinion that the Shares that may be issued and sold by the Company pursuant to the purchase rights granted or to be granted
under the ESPP, when sold in accordance with the terms of the Plans and the individual instruments or agreements governing their issuance, will be legally issued, fully paid
and nonassessable.
 
The opinion expressed herein is limited to the corporate laws of the State of Delaware, and we express no opinion as to the effect on matters covered by this letter of the laws of
any other jurisdiction.
 
We hereby consent to the use of this opinion as an exhibit to the Registration Statement, to the use of our name as your counsel and to all references made to us in the
Registration Statement. In giving this consent, we do not hereby admit that we are in the category of persons whose consent is required under Section 7 of the Act, or the rules
and regulations promulgated thereunder.
 
 Very truly yours,
  
 /s/ Graubard Miller
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Employee Stock Purchase Plan

 
 



 
 

PavMed, Inc.
EMPLOYEE STOCK PURCHASE PLAN

(Effective as of April 1, 2019)
 

On April 1, 2019 (the “Effective Date”), the Board (or an appropriate committee thereof) adopted this Employee Stock Purchase Plan (the “Plan”), which shall govern all grants
of Options made after the Effective Date.
 
 1. Purpose of the Plan. The purpose of this Plan is to encourage and enable Eligible Employees of the Company and certain of its Subsidiaries to acquire proprietary

interests in the Company through the ownership of Shares. It is the intention of the Company to have this Plan and the Options granted pursuant to this Plan satisfy the
requirements of Section 423 of the Code.

   
 2. Definitions. Unless otherwise provided in the Plan, capitalized terms, when used herein, shall have the following respective meanings:
 
 a. “Account” shall mean a bookkeeping account established and maintained to record the amount of funds accumulated pursuant to the Plan with respect to a

Participant for purchasing Shares under this Plan.
   
 b. “Administrator” shall mean the Board, the Compensation Committee of the Board or any other committee appointed by the Board.
   
 c. “Applicable Laws” shall mean all applicable laws, rules, regulations and requirements, including, but not limited to, U.S. state corporate laws, U.S. federal and

state securities laws, the Code, the rules of any stock exchange or quotation system on which the Shares are listed or quoted and the applicable laws, rules,
regulations and requirements of any other country or jurisdiction where Options are granted under the Plan or where Eligible Employees reside or provide
services, as such laws, rules, regulations and requirements shall be in effect from time to time.

   
 d. “Board” shall mean the Company’s Board of Directors
 

 



 
 

 e. “Change in Control” shall mean and include each of the following:

 i. A transaction or series of transactions (other than an offering of Common Stock to the general public through a registration statement filed with the
Securities and Exchange Commission or a transaction or series of transactions that meets the requirements of clauses (a) and (b) of subsection (iii)
below) whereby any “person” or related “group” of “persons” (as such terms are used in Sections 13(d) and 14(d)(2) of the Securities Exchange Act of
1934, as amended (the “Exchange Act”)) (other than the Company, any of its Subsidiaries, an employee benefit plan maintained by the Company or
any of its Subsidiaries or a “person” that, prior to such transaction, directly or indirectly controls, is controlled by, or is under common control with,
the Company) directly or indirectly acquires beneficial ownership (within the meaning of Rule 13d-3 under the Exchange Act) of securities of the
Company possessing more than 50% of the total combined voting power of the Company’s securities outstanding immediately after such acquisition;
or

   
 ii. During any period of two consecutive years, individuals who, at the beginning of such period, constitute the Board together with any new director(s)

(other than a director designated by a person who shall have entered into an agreement with the Company to effect a transaction described in
subsections (i) or (iii)) whose election by the Board or nomination for election by the Company’s stockholders was approved bya vote of at least two-
thirds of the directors then still in office who either were directors at the beginning of the two-year period or whose election or nomination for election
was previously so approved, cease for any reason to constitute a majority thereof; or

   
 iii. T h e consummation by the Company (whether directly involving the Company or indirectly involving the Company through one or more

intermediaries) of (x) a merger, consolidation, reorganization, or business combination or (y) a sale or other disposition of all or substantially all of the
Company’s assets in any single transaction or series of related transactions or (z) the acquisition of assets or stock of another entity, in each case other
than a transaction:

 a. which results in the Company’s voting securities outstanding immediately before the transaction continuing to represent (either by remaining
outstanding or by being converted into voting securities of the Company or the person that, as a result of the transaction, controls, directly or
indirectly, the Company or owns, directly or indirectly, all or substantially all of the Company’s assets or otherwise succeeds to the business
of the Company (the Company or such person, the “Successor Entity”)) directly or indirectly, at least a majority of the combined voting
power of the Successor Entity’s outstanding voting securities immediatelyafter the transaction, and

 
 



 
 

 b. after which no person or group beneficially owns voting securities representing 50% or more of the combined voting power of the Successor
Entity; provided, however, that no person or group shall be treated for purposes of this clause (b) as beneficially owning 50% or more of the
combined voting power of the Successor Entity solely as a result of the voting power held in the Company prior to the consummation of the
transaction.

 
The Administrator shall have full and final authority, which shall be exercised in its discretion, to determine conclusively whether a Change in Control has
occurred pursuant to the above definition, the date of the occurrence of such Change in Control and any incidental matters relating thereto.

 
 f. “Code” shall mean the U.S. Internal Revenue Code of 1986, as amended, and the regulations and interpretations promulgated thereunder.
   
 g. “Common Stock” shall mean the Company’s common stock.
   
 h. “Company” shall mean PAVmed Inc.
   
 i. “Designated Subsidiaries” shall mean any Subsidiary designated by the Administrator from time to time, in its sole discretion, whose employees may

participate in the Plan, if such employees otherwise qualify as Eligible Employees. The Administrator may provide that the non-U.S. Eligible Employees of any
Designated Subsidiary shall only be eligible to participate in the Non-Section 423(b) Plan.

   
 j. “Eligible Compensation” shall mean and refer to the Participant’s cash compensation paid through the Company’s or a Designated Subsidiary’s payroll system

for personal services rendered in the course of employment. “Eligible Compensation” shall be limited to amounts received by the Participant during the period
he or she is participating in the Plan and includes salary, wages and other incentive payments, amounts contributed by the Participant to any benefit plan
maintained by the Company or any Designated Subsidiary (including any 401(k) plan, 125 plan, or any other deferred compensation plan), overtime pay,
commissions, draws against commissions, shift premiums, sick pay, vacation pay, holiday pay, severance pay and shutdown pay, except to the extent that the
exclusion of any such item (or a sub-set of any such item) is specifically directed by the Administrator for all Eligible Employees. “Eligible Compensation”
does not include any remuneration paid in a form other than cash, fringe benefits (including car allowances and relocation payments), employee discounts,
expense reimbursement or allowances, long-term disability payments, workmen’s compensation payments, welfare benefits, and any contributions that the
Company or any Designated Subsidiary makes to any benefit plan (including any 401(k) plan or any other welfare or retirement plan).

 
 



 
 

 k. “Eligible Employee” shall mean any person, including an officer, who is employed by the Company or any Designated Subsidiary.
   
 l. “Enrollment Agreement” means an agreement between the Company and an Eligible Employee, in such form as may be established by the Administrator from

time to time, pursuant to which an Eligible Employee elects to participate in this Plan, or elects to make changes with respect to such participation as permitted
by this Plan.

   
 m. “Enrollment Period” shall mean that period of time prescribed by the Administrator during which Eligible Employees may elect to participate in an Offering

Period. The duration and timing of Enrollment Periods may be changed or modified by the Administrator from time to time.
   
 n. “Fair Market Value” shall mean, unless otherwise determined or provided by the Administrator in the circumstances, the last price (in regular trading) for a

share of Common Stock as furnished by the National Association of Securities Dealers, Inc. (the “NASD”) through the NASDAQ Global Market Reporting
System (the “Global Market”) or any other established stock exchange for the date in question or, if no sales of Common Stock were reported by the NASD on
the Global Market or any other established stock exchange on that date, the last price (in regular trading) for a share of Common Stock as furnished by the
NASD through the Global Market or any other established stock exchange for the last day preceding such day on which sales of Common Stock were reported.
The Administrator may, however, provide with respect to one or more Options that the Fair Market Value shall equal the last price for a share of Common
Stock as furnished by the NASD through the Global Market or any other established stock exchange on the last trading day preceding the date in question or the
average of the high and low trading prices of a share of Common Stock as furnished by the NASD through the Global Market or any other established stock
exchange for the date in question or the most recent trading day. If the Common Stock is no longer listed or is no longer actively traded on the Global Market or
any other established stock exchange as of the applicable date, the Fair Market Value of the Common Stock shall be the value as reasonably determined by the
Administrator for purposes of the Award in the circumstances. The Administrator also may adopt a different methodology for determining Fair Market Value
with respect to one or more Options if a different methodology is necessary or advisable to secure any intended favorable tax, legal or other treatment for the
particular Option(s) (for example, and without limitation, the Administrator may provide that Fair Market Value for purposes of one or more Options will be
based on an average of closing prices (or the average of high and low daily trading prices) for a specified period preceding the relevant date).

 
 



 
 
 o. “Irrevocable Contract” shall mean an irrevocable enforceable contract in the form attached as Exhibit A hereto.
   
 p. “Loan Contract” shall mean contract in the form attached as Exhibit B hereto.
   
 q. “Loan Program” shall mean the program described in Section 9.
   
 r. “Offering Period Beginning Date” shall mean the first Trading Day of each Offering Period as designated by the Administrator.
   
 s. “Offering Period” shall mean the period established in advance by the Administrator during which Payroll Contributions shall be collected to purchase Shares

pursuant to an offering made under this Plan. Unless otherwise established by the Administrator prior to the start of an Offering Period, there shall be two
Offering Periods that commence each year, and each shall be of approximately six months’ duration, with the first such Offering Period beginning on the first
Trading Day of April 1, 2019 and ending on last Trading Day of the immediately following September 30, 2019, and the second such Offering Period
beginning on the first Trading Day of October 1, 2019 and ending on the last Trading Day of the immediately following March, 31; provided, however, that the
first Offering Period after the Effective Date shall begin on April 1, 2019 and shall end on the last Trading Day of September 30, 2019.

   
 t. “Offering Period End Date” shall mean the last Trading Day of an Offering Period.
   
 u. “Option” shall mean the right granted to Participants to purchase Shares pursuant to an offering made under this Plan.
   
 v. “Outstanding Election” shall mean a Participant’s then-current election to purchase Shares in an Offering Period, or that part of such an election which has not

been cancelled (including any voluntary cancellation under Section 10 and deemed cancellation under Section 15) prior to the close of business on the last
Trading Day of the Offering Period or such other date as determined by the Administrator.

 
 



 
 
 w. “Participant” shall mean an Eligible Employee who has elected to participate in the Plan pursuant to Section 6.
   
 x. “Payroll Contributions” shall have the meaning set forth in Section 8.
   
 y. “Plan ” shall mean this Company XYZ, Inc Employee Stock Purchase Plan, as it may be amended from time to time.
   
 z. “Purchase Price Per Share” shall be the lower of (i) eighty-five percent (85%) of the Fair Market Value on the Offering Period Beginning Date or (ii) eighty-

five percent (85%) of the Fair Market Value on the Offering Period EndDate.
 
 aa. “Share” shall mean one share of Common Stock.
   
 bb. “Subsidiary” shall mean any corporation (other than the Company) in an unbroken chain of corporations beginning with the Company if each of the

corporations other than the last corporation in the unbroken chain owns stock possessing fifty percent (50%) or more of the total combined voting power of all
classes of stock in one of the other corporations in such chain. A corporation that attains the status of a Subsidiary on a date after the adoption of the Plan shall
be considered a Subsidiary commencing as of such date.

   
 cc. “Termination of Service” means, in the case of an Employee, a cessation of the employee-employer relationship between the Employee and the Company or a

Subsidiary for any reason, including but not by way of limitation, a termination by resignation, discharge, death, disability, retirement or the disaffiliation of a
Subsidiary but excluding such termination where there is a simultaneous reemployment by the Company or a Subsidiary, and excluding any bona fide and
Company approved leave of absence such as family leave, medical leave, personal leave and military leave.

   
 dd. “Trading Day” shall mean a day on which national stock exchanges in the United States are open for trading.
   
 ee. “Deemed Repurchase” shall mean that a non-lapse restriction is established between the Issuer and Employees pursuant to the irrevocable enforceable contract

on the number of shares required to repay the loan. The deemed repurchase shall only occur in cases where the market value of the stock exceeds the specified
price in the irrevocable enforceable contract.

 
 



 
 
 3. Shares Reserved for Plan. Subject to adjustment pursuant to Section 18, a maximum of 250,000 Shares may be delivered pursuant to Options granted under this Plan.

The Shares reserved for issuance pursuant to this Plan shall be authorized but unissued Shares. If any Option granted under the Plan shall for any reason terminate
without having been exercised, the Shares not purchased under such Option shall again become available for issuance under the Plan. All Shares issued under the Plan
shall be free of a restricted legend.

 
 a. If the number of Shares to be purchased by Participants on the Offering Period End Date exceeds the total number of Shares then available under the Plan, then

the Administrator shall make a pro-rata allocation of any Shares that may be issued pursuant to the Plan in as uniform and equitable a manner as is reasonably
practicable, as determined in the Administrator’s sole discretion. In such event, the Company shall provide written notice to each affected Participant of the
reduction of the number of Shares to be purchased under the Participant’s Option.

   
 b. I f the Administrator determines that some or all of the Shares to be purchased by Participants on the Offering Period End Date would not be issued in

accordance with Applicable Laws or any approval by any regulatory body as may be required, or the Shares would not be issued pursuant to an effective Form
S-8 registration statement or that the issuance of some or all of such Shares pursuant to a Form S-8 registration statement is not advisable due to the risk that
such issuance will violate Applicable Laws, the Administrator may, without Participant consent, terminate any outstanding Offering Period and the Options
granted pursuant thereto and refund in cash all affected Participants’ entire Account balances for such Offering Period as soon as practicable thereafter.

 
 4. Administration of the Plan. The Administrator shall have the authority and responsibility for the day-to-day administration of the Plan, which, to the extent permitted

by Applicable Laws, it may delegate to a sub-committee. Subject to the provisions of the Plan, the Administrator shall have full authority, in its sole discretion, to take
any actions it deems necessary or advisable for the administration of the Plan, including, but not limitedto:

 a. Interpreting the Plan and adopting rules and regulations it deems appropriate to implement the Plan including amending any outstanding Option as it may deem
advisable or necessary to comply with Applicable Laws, and making all other decisions relating to the operation of the Plan;

 



 
 
 i. Establishing the timing and length of Offering Periods;
   
 ii. Establishing minimum and maximum contribution rates;
   
 iii. Changing the existing limit set forth in Section 5(b) on the number of Shares an Eligible Employee may elect to purchase with respect to any Offering

Period, if such limits are announced prior to the first Offering Period to be affected;
   
 iv. Adopting such rules or sub-plans as may be deemed necessary or appropriate to comply with the laws of other countries, allow for tax- preferred

treatment of the Options or otherwise provide for the participation by Eligible Employees who reside outside of the U.S., including determining which
Eligible Employees are eligible to participate in a Non-423(b) Plan or other sub-plans established by the Administrator.

   
 v. Establishing the exchange ratio applicable to amounts withheld in a currency other than U.S. dollars and permit payroll withholding more than the

amount designated by a Participant to adjust for delays or mistakes in the processing of properly completed enrollment forms.
 

The Administrator’s determinations under the Plan shall be final and binding on all persons.
 
 5. Grant of Option; Limitations.
 
 a. Grant of Option. On each Offering Period Beginning Date, each Participant shall automatically be granted an Option to purchase as many whole Shares as the

Participant will be able to purchase with the Payroll Contributions credited to the Participant’s Account during the applicable Offering Period and the loan
proceeds if the Participant has agreed to the Loan Program.

 
 



 
 

 b. Limit on Value of Shares Purchased. Any provisions of the Plan to the contrary notwithstanding, excluding Options granted pursuant to any Non-423(b) Plan,
no Participant shall be granted an Option to purchase Shares under this Plan which permits the Participant’s rights to purchase Shares under all employee stock
purchase plans (described in Section 423 of the Code) of the Company and its Subsidiaries to accrue at a rate which exceeds twenty-one thousand two hundred
and fifty dollars ($21,250) of the Fair Market Value of such Shares (determined at the time such Options are granted) for each calendar year in which such
Options are outstanding at any time.

   
 c. 5% Owner Limit. Any provisions of the Plan to the contrary notwithstanding, no Participant shall be granted an Option to purchase Shares under this Plan if

such Participant (or any other person whose stock would be attributed to such Participant pursuant to Section 424(d) of the Code), immediately after such
Option is granted, would own or hold options to purchase Shares possessing five percent (5%) or more of the total combined voting power or value of all classes
of Shares or any of its Subsidiaries.

   
 d. Other Limitation. The Administrator may determine, as to any Offering Period, that the offer will not be extended to highly compensated Eligible Employees

within the meaning of Section 4l4(q) of the Code.
 
 6. Participation in the Plan. An Eligible Employee may become a Participant for an Offering Period by completing the prescribed Enrollment Agreement and submitting

such form to the Company (or the Company’s designee) as directed by the Company, or by following an electronic or other enrollment process as prescribed by the
Company, during the Enrollment Period prior to the commencement of the Offering Period to which it relates. Such Enrollment Agreement shall contain the payroll
deduction authorization described in Section 8 and, if the Participant is using loan proceeds to purchase Shares at the end of the Offering Period, the Irrevocable Contract
with the elections required to participate in the Loan Program pursuant to Section 9. The Irrevocable Contract will take effect once loan proceeds are advanced to a
Participant. Such Irrevocable Contract will not impair the Participant’s ability to withdraw from the Plan in accordance with Section 10. A payroll deduction
authorization will be effective for the first Offering Period following the submission of the Enrollment Agreement and all subsequent Offering Periods as provided by
Section 7 until it is terminated in accordance with Sections 10 or 15, it is modified by filing another Enrollment Agreement in accordance with this Section 6 or an
election is made to decrease Payroll Contributions in accordance with Section 8 or until the Participant’s employment terminates or the Participant is otherwise ineligible
to participate in the Plan.

 
 



 
 
 7. Automatic Re-Enrollment. Following the end of each Offering Period, each Participant shall be automatically re-enrolled in the next Offering Period at the applicable

rate of Payroll Contributions and loan amount in effect on the last Trading Day of the prior Offering Period or otherwise as provided under Section 8, unless the
Participant has elected to withdraw from the Plan in accordance with Section 10, the Participant’s employment terminates, or the Participant is otherwise ineligible to
participate in the next Offering Period. Notwithstanding the foregoing, the Administrator may require current Participants to complete and submit a new Enrollment
Agreement at any time it deems necessary or desirable to facilitate Plan administration or for any other reason.

   
 8. Payroll Contributions. Each Participant’s Enrollment Agreement shall contain a payroll deduction authorization pursuant to which he or she shall elect to have a

designated whole percentage of Eligible Compensation between l% and 15% deducted on each payday during the Offering Period and credited to the Participant’s
Account for the purchase of Shares pursuant to the Offering Period (such amount, the “Payroll Contributions”). Payroll Contributions shall commence on the Offering
Period Beginning Date of the first Offering Period to which the Enrollment Agreement relates (or as soon as administratively practicable thereafter) and shall continue
through subsequent Offering Periods pursuant to Section 7. Participants shall not be permitted to make any separate cash payments into their Account for the purchase of
Shares pursuant to an offering.

 
 a. If in any payroll period, a Participant has no pay or his or her pay is insufficient (after other authorized deductions) to permit deduction of the full amount of his

or her Payroll Contribution election, then (i) the Payroll Contribution election for such payroll period shall be reduced to the amount of pay remaining, if any,
after all other authorized deductions, and (ii) the percentage amount of Eligible Compensation shall be deemed to have been reduced by the amount of the
reduction in the Payroll Contribution election for such payroll period. Deductions of the full amount originally elected by the Participant will recommence as
soon as his or her pay is sufficient to permit such Payroll Contributions; provided, however, no additional amounts will be deducted to satisfy the Outstanding
Election.

 
 



 
 
 b. Participant may elect to decrease, but not increase, the rate of his or her Payroll Contributions during an Offering Period by submitting the prescribed form to

the Company (or the Company’s designee) at any time prior to the first day of the last calendar month of such Offering Period. Any such Payroll Contribution
change will be effective as soon as administratively practicable thereafter and will remain in effect for successive Offering Periods as provided in Section 7.
Participants will only be allowed to decrease the rate of Payroll Contributions once per offering period. Reductions in payroll contribution rates do not
constitute a withdrawal or termination of the Plan. A Participant may only increase his or her rate of Payroll Contributions to be effective for the next Offering
Period by completing and filing with the Company a new Enrollment Agreement authorizing the Payroll Contributions.

   
 c. Notwithstanding the foregoing, the Company may adjust a Participant’s Payroll Contributions and loan amount at any time during an Offering Period to the

extent necessary to comply with Section 423(b)(8) of the Code and the limitations of Section 5. Payroll Contributions will recommence and be made in
accordance with the Outstanding Election prior to such Company adjustment starting with the first Offering Period that begins in the next calendar year (or such
other time as is determined by the Administrator) unless the Participant withdraws in accordance with Section 10, is withdrawn from the Plan in accordance
with Section 15 or is otherwise ineligible to participate in thePlan.

 
 9. Loan Program. An Eligible Employee may become a participant in the Loan Program by completing and submitting to the Company, its appointed plan administrator

or loan provider a Loan Contract and an Irrevocable Contract, which shall contain terms and conditions of the Eligible Employee’s participation in the Loan Program,
including, without limitation, the level of participation, sale price, loan terms, interest and repayment provisions. The aggregate outstanding principal amount of any loan
to a Participant under the Loan Program will be equal to the difference between the Participant’s selected Payroll Contribution rate pursuant to Section 8 and the
maximum allowable under the Plan for such Offering Period pursuant to Section 5. Participation in the Loan Program is available to all Eligible Employees, unless
prohibited by Applicable Law. All Employees must contribute a minimum of 1% of Eligible Compensation to be able to participate in the loan program.

   
 10. Withdrawal from Offering Period After Offering Period Beginning Date. An Eligible Employee may withdraw from any Offering Period after the applicable

Offering Period Beginning Date, in whole but not in part, at any time prior to the date specified by the Administrator or, if no such date is specified by the Administrator,
ten days before the last Trading Day of such Offering Period, by submitting the prescribed withdrawal notice to the Company (or the Company’s designee). If a
Participant withdraws from an Offering Period, the Participant’s Option for such Offering Period will automatically be terminated, and the Company will refund in cash
the Participant’s entire Account balance for such Offering Period as soon as practicable thereafter. A Participant’s withdrawal from an Offering Period shall be
irrevocable. If a Participant wishes to participate in a subsequent Offering Period, he or she must re-enroll in the Plan by timely submitting a new Enrollment Agreement
in accordance with Section 6.

 
 



 
 
 11. Purchase of Stock. On the last Trading Day of each Offering Period, the Administrator shall cause the amount credited to each Participant’s Account from Payroll

Contributions and any loan proceeds from the Loan Program to be applied to purchase as many Shares pursuant to the Participant’s Option as possible at the Purchase
Price Per Share, subject to limitations of Sections 3 and 5, and amounts from the Participant’s Account that are used to purchase such Shares shall be deducted from such
Participant’s Account. In no event may Shares be purchased pursuant to an Option more than 27 months after the Offering Period Beginning Date of such Option. Any
amounts remaining credited to the Participant’s Account on the Offering Period End Date shall be returned to such Participant in one lump sum in cash as soon as
reasonably practicable after the Offering Period End Date. At the time a Participant’s rights under the Plan are exercised, in whole or in part, or at the time some or all of
the Common Stock issued under the Plan is disposed of through a market transaction or deemed repurchase of shares by the Company, the Participant must make
adequate provision for the Company’s federal, state, or other tax withholding obligations, if any, that arise upon the exercise of the right or the disposition of the
Common Stock. At any time, the Company may, but shall not be obligated to, withhold from the Participant’s compensation the amount necessary for the Company to
meet applicable withholding obligations, including any withholding required to make available to the Company any tax deductions or benefits attributable to sale or early
disposition of Common Stock by the Participant.

   
 12. Interest on Payments. No interest shall be paid on sums withheld from a Participant’s pay for the purchase of Shares under this Plan unless otherwise determined

necessary by the Administrator.
   
 13. Rights as Shareholder.  A Participant will not be a shareholder with respect to Shares subject to the Participant’s Options issued under the Plan until the Shares are

purchased pursuant to the Options and such Shares are transferred into the Participant’s name on the Company’s books and records.
   
 14. Options Not Transferable. A Participant’s Options under this Plan may not be sold, pledged, assigned,or transferred in any manner. If a Participant sells, pledges,

assigns or transfers his or her Options in violation of this Section, such Options shall immediately terminate, and the Participant shall immediately receive a refund of the
amount then credited to the Participant’s Account.

 
 



 
 
 15. Deemed Cancellations.

 a. Termination of Service. In the event of a Participant’s Termination of Service, any outstanding Option held by the Participant shall immediately terminate, the
Participant shall be withdrawn from the Plan and the Participant shall receive a refund of the amount contributed to the Plan.

   
 b. Death of a Participant. If a Participant dies, any outstanding Option held by the Participant shall immediately terminate and the Participant shall be withdrawn

from the Plan. As soon as administratively practicable after the Participant’s death, the amount then credited to the Participant’s Account shall be remitted to
the executor, administrator or other legal representative of the Participant’s estate or, if the Administrator permits a beneficiary designation, to the beneficiary
or beneficiaries designated by the Participant if such designation has been filed with the Company or the Company’s designee before such Participant’s death.
If such executor, administrator or other legal representative of the Participant’s estate has not been appointed (to the knowledge of the Company) or if the
beneficiary or beneficiaries are no longer living at the time of the Participant’s death, the Company, in its discretion,may deliver the outstanding Account
balance to the spouse or to any one or more dependents or relatives of the Participant or to such other person as the Company may designate.

 
 16. Application of Funds. All funds received by the Company in payment for Shares purchased under this Plan and held by the Company at any time may be used for any

valid corporate purpose.
   
 17. No Employment/Service Rights. Neither the action of the Company in establishing the Plan, nor any action taken under the Plan by the Board or the Administrator, nor

any provision of the Plan itself, shall be construed to grant any person the right to remain in the employ of the Company or any Subsidiary for any period of specific
duration, and such person’s employment may be terminated at any time, with or without cause.

 
 



 
 
 18. Adjustments. Subject to Section 19, upon (or, as may be necessary to effect the adjustment, immediately prior to): any reclassification, recapitalization, stock split

(including a stock split in the form of a stock dividend) or reverse stock split; any merger, combination, consolidation, or other reorganization; any spin-off, split-up, or
similar extraordinary dividend distribution in respect of the Common Stock; or any exchange of Common Stock or other securities of the Company, or any similar,
unusual or extraordinary corporate transaction in respect of the Common Stock; then the Administrator shall equitably and proportionately adjust (1) the number and type
of Shares of Common Stock (or other securities) that thereafter may be made the subject of Options (including the specific Share limits, maximums and numbers of
Shares set forth elsewhere in the Plan), (2) the number, amount and type of Shares of Common Stock (or other securities or property) subject to any outstanding Options,
(3) the Purchase Price Per Share of any outstanding Options, and/or (4) the securities, cash or other property deliverable upon exercise or payment of any outstanding
Options, in each case to the extent necessary to preserve (but not increase) the level of incentives intended by the Plan and the then- outstanding Options.

 
 a. It is intended that, if possible, any adjustments contemplated by the preceding paragraph be made in a manner that satisfies applicable legal, tax (including,

without limitation and as applicable in the circumstances, Section 424 of the Code and Section 409A of the Code) and accounting (to not trigger any charge to
earnings with respect to such adjustment) requirements.

   
 b. Without limiting the generality of Section 4, any good faith determination by the Administrator as to whether an adjustment is required in the circumstances

pursuant to this Section 18, and the extent and nature of any such adjustment, shall be conclusive and binding on all persons.
 
 19. Merger or Liquidation of Company. In the event the Company or its shareholders enter into an agreement to dispose of all or substantially all of the assets or

outstanding capital stock of the Company by means of a sale, merger or reorganization in which the Company will not be the surviving corporation (other than a
reorganization effected primarily to change the State in which the Company is incorporated, a merger or consolidation with a wholly-owned Subsidiary, or any other
transaction in which there is no substantial change in the shareholders of the Company or their relative stock holdings, regardless of whether the Company is the
surviving corporation), in the event of a Change in Control, or in the event the Company is liquidated, then all outstanding Options under the Plan shall automatically be
exercised prior to the consummation of such sale, merger, reorganization, Change in Control or liquidation (deemed the end of the Offering Period in such case) by
causing all amounts credited to each Participant’s Account via Payroll Contributions and loans to be applied to purchase as many Shares pursuant to the Participant’s
Option as possible at the Purchase Price Per Share, subject to the limitations of Sections 3 and 5, provided that any Shares subject to an Irrevocable Contract will
continue to be subject thereto.

 
 



 
 
 20. Acquisitions and Dispositions. The Administrator may, in its sole and absolute discretion and in accordance with principles under Section 423 of the Code, create

special Offering Periods for individuals who become Eligible Employees solely in connection with the acquisition of another company or business by merger,
reorganization or purchase of assets and, notwithstanding Section 15(b), may provide for special purchase dates for Participants who will cease to be Eligible Employees
solely in connection with the disposition of all or a portion of any Designated Subsidiary or a portion of the Company, which Offering Periods and purchase rights
granted pursuant thereto shall, notwithstanding anything stated herein, be subject to such terms and conditions as the Administrator considers appropriate in the
circumstances.

   
 21. Government Approvals or Consents. This Plan and any offering and sales of Shares or delivery of Shares under this Plan to Eligible Employees under it are subject to

any governmental or regulatory approvals or consents that may be or become applicable in connection therein.
   
 22. Plan Amendment; Plan Termination. The Board may from time to time amend or terminate the Plan in any manner it deems necessary or advisable; provided,

however, that no such action shall adversely affect any then outstanding and vested Options under the Plan unless such action is required to comply with Applicable
Laws; provided, further, that the Loan Contract may only be amended in accordance with its terms; and provided, further, that no such action of the Board shall be
effective without the approval of the Company’s shareholders if such approval is required by Applicable Laws. Upon the termination of the Plan, any balance in a
Participant’s Account shall be refunded to him or her as soon as practicable thereafter.

   
 23. Governing Law. The Plan shall be governed by, and construed in accordance with, the laws of the State of Delaware (except its choice-of-law provisions) and

applicable U.S. federal laws.
   
 24. Notice of Disposition of Shares. Each Participant shall give prompt notice to the Company of any disposition or other transfer of any Shares purchased upon exercise of

a right under the Plan if such disposition or transfer is made: (a) within two years from the Offering Period Beginning Date in which the Shares were purchased or (b)
within one year after the date on which such Shares were purchased. Such notice shall specify the date of such disposition or other transfer and the amount realized, in
cash, other property, assumption of indebtedness or other consideration, by the Participant in such disposition or other transfer.

 
 



 



 
EXHIBIT 23.1

 
Consent of Independent Registered Public Accounting Firm

 
We hereby consent to the incorporation by reference in the Registration Statement on Form S-8 of our report dated April 1, 2019, with respect to the consolidated financial
statements in the Annual Report on Form 10-K of the Company for the year ended December 31, 2018. Our report includes an explanatory paragraph about the existence of
substantial doubt concerning the Company’s ability to continue as a going concern.
 
/s/ CITRIN COOPERMAN & COMPANY, LLP  
  
New York, New York  
May 22, 2019  
 

 



 


